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COUNSEL  OF  INTERSTATE  CARRIERS  IN  AT- 
TENDANCE AT  THE  CONFERENCE. 


Bbandeis,  Albert  S.,  Louisville,  Ky. ;  Genera!  Solic- 
itor, Louisville  &  Nashville  Railroad  Company. 

Beight,  Alfeed  H.,  Minneapolis;  General  Counsel, 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  (Soo  Line)  Rail- 
way. 

Beown,  Claeence,  Toledo,  Ohio;  General  Solicitor, 
Toledo,  St.  Louis  &  Western  Railroad  Company. 

Beown,  Clyde,  Grand  Central  Terminal,  New  York ; 
General  Solicitor,  New  York  Central  Lines. 

BucKLAND,  Edward  G.,  New  Haven,  Conn.;  Vice- 
President,  New  York,  New  Haven  &  Hartford  Rail- 
road Company. 

BuNN,  Charles  W.,  St.  Paul ;  General  Counsel,  North- 
ern Pacific  Railway  Company. 

Carter,  Seth  M.,  Lewiston,  Maine;  Attorney  for 
Maine  Central  Railroad  and  Washington  County  Rail- 
way. 

Chaplin,  Hugh  R.,  Bangor,  Maine;  General  Counsel 
Bangor  &  Aroostook  Railroad. 

Clardy,  Maetin  L.,  St.  Louis;  General  Solicitor,  The 
Missouri  Pacific  Railway  Company. 

Cleaves,  Henry  B.,  Portland,  Maine;  General  Attor- 
ney, Maine  Central  Railroad  and  Washington  County 
Railway. 

Cocke,  Lucian  H.,  Roanoke,  Va. ;  General  Attor- 
ney, Norfolk  &  Western  Railway  Company. 
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Colston,  Edward,  Cincinnati,  Ohio;  General  Counsel 
of  the  Alabama  Great  Southern  Eailroad ;  General  Coun- 
sel of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Eail- 
way  Company. 

Cunningham,  T.  M.,  Savannah,  Ga. ;  General  Coun- 
sel, Central  of  Georgia  Eailway  Company. 

Deaeing,  William  G.,  Louisville,  Ky. ;  General  Attor- 
ney, Louisville  &  Nashville  Eailroad  Company. 

Dickinson,  W.  F.,  Chicago;  General  Attorney,  The 
C,  E.  I.  &  P.  Eailway  Company. 

Doean,  Joseph  I.,  Philadelphia;  General  Counsel, 
Norfolk  &  Western  Eailway  Company. 

Elliott,  Geoege  B.,  Wilmington,  N.  C;  Assistant 
General  Counsel,  Atlantic  Coast  Line  Eailroad  Company. 

GowEN,  Feancis  I.,  231  Broad  Street  Station,  Phila- 
delphia; General  Solicitor,  Pennsylvania  Eailroad  Com- 
pany. 

Geaves,  John  K.,  Washington,  D.  C. ;  Assistant  to 
General  Counsel,  Southern  Eailway  Company. 

Green,  Lincoln,  Washington,  D.  C. ;  Freight  Trafl&c 
Manager,  Southern  Eailway  Company. 

Gwathmey,  Feank  W.,  Washington,  D.  C. ;  Law  As- 
sistant to  General  Counsel,  Southern  Eailway  Company. 

Hale,  Matthew,  Boston;  Assistant  Solicitor,  Boston 
&  Maine  Eailroad  Company. 

Hall,  H.  T.,  Norfolk,  Va. ;  General  Attorney,  The  Vir- 
ginian Eailway  Company. 

Hall,  J.  E.,  Macon,  Ga. ;  representing  Georgia 
Southern  &  Florida  Eailway  Company. 

Hamilton,  Alexandee,  Petersburg,  Va. ;  First  Vice- 
President  and  General  Counsel,  Atlantic  Coast  Line  Eail- 
road Company. 
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Haekison,  Geokge  p.,  Opelika,  Ala. ;  General  Counsel, 
Western  Railway  of  Alabama. 

Hajkeison,  Thomas  B.,  Je.,  60  "Wall  Street,  New  York; 
Special  Counsel,  Adams  Express  Company,  American 
Express  Company. 

Hawes,  T.  S.,  Bainbridge,  Ga. ;  General  Counsel, 
Georgia,  Florida  &  Alabama  Eailway  Company. 

Heebnee,  Chaeles,  Reading  Terminal,  Philadelpbia, 
General  Solicitor,  Philadelphia  &  Reading  Railway  Com- 
pany. 

HuMBTjEG,  Andeew  P.,  CMcago ;  Attorney,  Illinois 
Central  Railroad  Company. 

Jeffeey,  James  C,  Chicago,  111.;  Commerce  Counsel, 
The  Missouri  Pacific  Railway  Company. 

Jenney,  "WiuliIam  Sheeman,  90  West  Street,  New 
York;  Vice-President  and  General  Counsel  Delaware, 
Uackawanna  &  Western  Railroad  Company. 

Kay,  W.  B.",  Jacksonville,  Fla. ;  Assistant  General 
Counsel,  Atlantic  Coast  Line  Railroad  Company. 

Knight,  E.  W.,  Charleston-,  W.  Va. ;  General  Counsel, 
The  Virginian  Railway  Company. 

Latheop,  Gaedinee,  Chicago;  General  Solicitor,  Atch- 
ison, Topeka  &  Santa  Fe  Railway  Company. 

LiNDLEY,  E.  C,  St.  Paul;  General  Solicitor,  Great 
Northern  Railway  Company. 

McIlwainb,  Wm.  B.,  Petersburg,  Va. ;  Division  Coim- 
sel  for  Virginia,  Atlantic  Coast  Line  Railroad  Company. 

MoNSAEEAT,  NoEToi«r,  Charleston,  W.  Va. ;  General  At- 
torney, The  Kanawha  &  Michigan  Railway  Company. 

MooEE,  R.  Walton,  Washington,  D.  C. ;  Assistant 
Special  Counsel  of  the  Southern  Railway  Company  and 
other  companies. 
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Nichols^  H.  S.  Prentiss,  23  Broad  Street  Station, 
Philadelphia;  Assistant  General  Counsel,  Pennsylvania 
Railroad  Company. 

NoBTHKOP,  CiAUDiAN  B.,  1300  Pennsylvania  Avenue, 
Washington,  D.  C. ;  Assistant  General  Counsel,  Southern 
Eailway  Company. 

Opdyke,  William  S.,  20  Nassau  Street,  New  York; 
General  Counsel,  Delaware  &  Hudson  Company. 

Paekee,  William  Ainswobth,  Baltimore;  Assistant 
General  Attorney,  Baltimore  &  Ohio  Eailroad  Company. 

Pattebson,  George  Stuart,  231  Broad  Street  Station, 
Philadelphia;  Assistant  General  Counsel,  Pennsylvania 
Railroad  Company. 

Peieoe,  E.  B.,  Chicago ;  General  Solicitor,  Rock  Island 
Lines. 

Peeey,  S.  S.,  Washington,  D.  C. ;  Secretary  to  Edgar 
J.  Rich,  General  Solicitor,  Boston  &  Maine  Railroad. 

Pierce,  Charles  S.,  Boston ;  Assistant  General  Solici- 
tor, Boston  &  Maine  Railroad. 

Pleasants,  W.  H.,  New  York  City;  Vice-President, 
Ocean  Steamship  Company. 

Powell,  J.  Noement,  Johnson  City,  Tenn. ;  Gwieral 
Counsel,  Carolina,  Clinchfield  &  Ohio  Railway  Com- 
pany. 

Reath,  Theo.  W.,  Philadelphia;  General  Solicitor, 
Norfolk  &  Western  Railway  Company. 

Rich,  Edgae  J.,  Boston;  General  Solicitor,  Boston  & 
Maine  Railroad. 

Rich,  Edson,  Omaha,  Neb.;  General  Attorney,  Union 
Pacific  Railroad  Company,  representing  the  Harriman 
Lines. 
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iJiyiNUS,  F.  M.,  Philadelphia;  Assistant  Solicitor, 
Norfolk  &  Western  Eailway  Company. 

Bobbins,  E.  D.,  New  Haven,  Conn. ;  General  Counsel, 
New  York,  New  Haven  &  Hartford  Eailroad  Company. 

EossEE,  L.  Z.,  Atlanta,  Ga. ;  General  Counsel  for  the 
Atlanta,  Birmingham  &  Atlantic  Railroad  Company. 

Russell,  Hbney,  Detroit,  Mich.;  General  Counsel, 
Michigan  Central  Railroad  Company. 

Seevebs,  Geoege  W.,  Minneapolis;  General  Counsel, 
Iowa  Central  Railway  Company  and  Minneapolis  &  St. 
Louis  Railroad  Company. 

Shelton,  E.  M.,  Chicago ;  Assistant  to  General  Coun- 
sel, Chicago,  Burlington  &  Quincy  Railroad  Com'pany. 

Stickney,  William  B.  C,  Bethel,  Vt. ;  Counsel,  Bos- 
ton &  Maine  Railroad. 

Stockton,  Chaeles  W.,  51  Broadway,  New  York; 
Counsel,  Wells,  Fargo  &'Co. 

Stone,  Heney  L.,  Louisville,  Ky. ;  General  Counsel 
Louisville  &  Nashville  Railroad  Company. 

Tayloe,  H.  a.,  50  Church  Street,  New  York;  Assist- 
ant General  Solicitor,  The  Erie  Railroad  Company. 

Tegabt,  Geoege  E.,  Detroit;  Attorney,  Michigan  Cen- 
tral Railroad  Company. 

Teabue,  Edmund  F.,  Louisville;  District  Attorney, 
Illinois  Central  Railroad  Company. 

Watts,  Legh  R.,  Portsmouth,  Va. ;  General  Counsel, 
Seaboard  Air  Line  Railway. 

West,  Samuel  H.,  St.  Louis;  General  Attorney,  St. 
Louis  Southwestern  Railway  System. 

Whitted,  E.  E.,  Denver,  Colo. ;  General  Solicitor,  Col- 
orada  &  Southern  Railway  Company. 
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WicKHAM,  H.  T.,  Eichmond,  Va.;  General  Counsel, 
Chesapeake  &  Ohio  Eailway  Company. 

Wii/Lcox,  P.  A.,  Florence,  S.  C;  State  Counsel  for 
South  Carolina,  Atlantic  Coast  Line  Eailroad  Company. 

Williams,  E.  P.,  St.  Louis ;  Special  Counsel,  Mobile  & 
Ohio  Eailroad  Company. 

WiNBUEN,  W.  A.,  Savannah,  Ga. ;  Vice-President,  Cen- 
tral of  Georgia  Eailway  Company. 

Wood,  Feed  H.,  St.  Louis ;  General  Attorney  and  Com- 
merce Counsel,  St.  Louis  &  San  Francisco  Eailroad  Com- 
pany, Chicago  &  Eastern  Illinois  Eailroad  Company. 

Weight,  James  F.,  Portsmouth,  Va.;  Assistant  to 
General  Counsel,  Seaboard  Air  Line  Eailway. 
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INTEESTATE     CARRIEES     REPRESENTED     AT 
THE  CONFERENCE. 

Adams  Expeess  Co.  ;  Harrison,  Thos.  B.,  Jr.,  60  Wall 
St.,  New  York,  Special  Counsel. 

Alabama  Great  Southeen  R.  R.  ;  Colston,  Edward, 
Cincinnati,  Assistant  General  Counsel. 

American  Express  Co.;  Harrison,  Thos.  B.,  Jr.,  60 
Wall  St.,  New  York,  Special  Counsel. 

Atchison,  Topeka  &  Santa  Fe  R'y;  Lathrop,  Gardi- 
ner, Chicago,  General  Solicitor. 

Atlanta,  Birmingham  &  Atlantic  R.  R.  Co. ;  Rosser, 
L.  Z.,  Atlanta,  Ga.,  General  Counsel. 

Atlantic  Coast  Line  R.  R.  Co. ;  Hamilton,  Alexander, 
Petersburg,  Va.,  First  Vice-President  and  General  Coun- 
sel ;  Elliott,  George  B.,  Wilmington,  N.  C,  Assistant  Gen- 
eral Counsel;  Kay,  W.  E.,  Jacksonville,  Fla.,  Assistant 
General  Counsiel ;  Mcllwain,  Wm.  B.,  Petersburg,  Va.,  Di- 
vision Counsel  for  Virginia;  Willcox,  P.  A.,  Florence, 
S.  C,  State  Counsel  for  South  Carolina. 

Baltimore  &  Ohio  R.  R.  Co. ;  Parker,  Wm.  Ainsworth, 
Baltimore,  Assistant  General  Attorney. 

Bangor  &  Aroostook  R.  R.  ;  Chaplin,  Hugh  R., 
Bangor,  General  Counsel. 

Boston  &  Maine  R.  R.  ;  Rich,  Edgar  J.,  Boston,  Gen- 
eral Solicitor;  Pierce,  Chas.  S.,  Boston,  Assistant  Gen- 
eral Solicitor;  Stickney,  Wm.  B.  C,  Bethel,  Vt.,  Counsel; 
Perry,  S.  S.,  Washington,  D.  C,  Secretary  to  Edgar  J. 
Rich,  General  Solicitor;  Hale,  Matthew,  Boston,  Assist- 
ant Solicitor. 

Chicago,  Rock  Island  &  Pacific  R'y  Co.;  Dickinson, 
W.  F.,  Chicago,  General  Attorney. 
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Carolina,  Clinchfield  &  Ohio  B'y  Co.;  Powell,  J. 
Norment,  Johnson  City,  Tenn.,  General  Counsel. 

Centeal  of  Georgia  E'y  Co.;  Cunningliam,  T.  M., 
Savannah,  General  Counsel;  Winbnrn,  W.  A.,  Savannah, 
Vice-President. 

Chesapeake  &  Ohio  E'y  Co.;  Wickham,  H.  T.,  Eich- 
mond,  Va.,  General  Counsel. 

Chicago,  Burlington  &  Quincy  E.  E.  Co.  ;  Shelton,  E. 
M.,  Chicago,  Assistant  to  General  Counsel. 

Chicago  &  Eastern  Illinois  E.  E.  Co.;  Wood,  Fred 
H.,  St.  Louis,  General  Attorney  and  Commerce  Counsel. 

Cincinnati,  New  Orleans  &  Texas  Pacific  E'y  Co.; 
Colston,  Edward,  Cincinnati,  General  Counsel. 

Colorado  &  Southern- E'y  Co.;  Whitted,  E.  E.,  Den- 
ver, Col.,  General  Solicitor. 

Delaware  &  Hudson  Co.,  The;  Opdyke,  Wm.  S.,  20 
Nassau  St.,  New  York,  General  Counsel. 

Delaware,  Lackawanna  &  Western  E.  E.  Co.;  Jen- 
ney,  Wm.  Sherman,  90  West  St.,  New  York,  Vice-Presi- 
dent and  General  Counsel. 

Erie  Eailroad  Co.  ;  Taylor,  H.  A.,  50  Church  St.,  New 
York,  Assistant  General  Solicitor. 

Georgia,  Florida  &  Alabama  E'y  Co.;  Hawes,  T.  S., 
Bainbridge,  Ga.,  General  Counsel. 

Georgia  Sout&ern  &  Florida  E'y  Co.;  Hall,  J.  E. 
Macon,  Ga.,  Attorney. 

Great  Northern  E'y  Co.;  Lindley,  E.  C,  St.  Paul, 
General  Solicitor. 

Harriman  Lines;  Eich,  Edson,  Omaha,  General  At- 
torney. 
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Illinois  Centeal  B.  E.  Co.;  Humburg,  Andrew  P., 
Chicago,  Attorney;  Trabue,  Edmund  F.,  Louisville,  Dis- 
trict Attorney. 

Iowa  Centeal  E'y  Co.;  Seevers,  Geo.  W.,  Minneap- 
opis,  General  Counsel. 

Kanawaha  &  Michigan  Railway  Co. ;  Monsarrat,  Nor- 
ton, Charleston,  W.  Va.,  General  Attorney. 

Louisville  &  Nashville  E.  E.  Co.;  Stone,  Henry 
L.,  Louisville,  General  Counsel;  Brandeis,  Albert  S., 
Louisville,  General  Solicitor;  Bearing,  Wm.  G.,  Louis- 
ville, General  Attorney. 

M.,  St.  p.  &  Sault  Ste.  Maeie  (Soo  Line)  E'y; 
Bright,  Alfred  H.,  Minneapolis,  General  Counsel. 

Maine  Centeal  E.  E.  ;  Cleaves,  Henry  B.,  Portland, 
Me.,  General  Attorney;  Carter,  Seth  M.,  Lewiston,  Me., 
Attorney. 

Michigan  Centeal  E.  E.  Co.  ;  Eussell,  Henry,  Detroit, 
General  Counsel;  Tegart,  George  E.,  Detroit,  Attorney. 

Minneapolis  &  St.  Louis  E.  E.  Co.  ;  Seevers,  Geo.  W., 
Minneapolis,  General  Counsel. 

MissouEi  Pacific  E'y  Co.;  Clardy,  Martin  L.,  St. 
Louis,  General  Solicitor;  Jeffrey,  James  C,  Chicago, 
Commerce  Counsel. 

Mobile  &  Ohio  E.  E.  Co. ;  Williams,  E.  P.,  St.  Louis, 
Special  Counsel. 

New  Yoek  Centeal  Lines  ;  Brown,  Clyde,  Grand  Cen- 
tral Terminal,  New  York,  General  Solicitor. 

New  York,  New  Haven  &  Harteoed  E.  E.  Co.;  Eob- 
bins,  E.  D.,  New  Haven,  Conn.,  General  Counsel;  Buck- 
land,  Edward  G.,  New  Haven,  Conn.,  Vice-President. 

Norfolk  &  Westeen  E'y  Co.;  Doran,  Joseph  I.,  Phil- 
adelphia, General  Counsel;  Cocke,  Lucian  H.,  Eoanoke, 
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Va.,  General  Attorney;  Reath,  Theo.  W.,  Philadelphia, 
General  Solicitor;  Eivinus,  F.  M.,  Philadelphia,  Assist- 
ant General  Solicitor. 

NoETHERK  Pacific  R'y  Co.;  Bunn,  Chas.  W.,  St.  Paul, 
General  Counsel. 

Ocean  Steamship  Co.;  Pleasants,  W.  H.,  New  York 
City,  Vice-President. 

Pennsylvania  E.  E.  Co.  ;  Gowen,  Francis  I.,  231 
Broad  Street  Station,  Philadelphia,  General  Solicitor; 
Patterson,  George  Stuart,  231  Broad  Street  Station,  Phil- 
adelphia, Assistant  General  Counsel;  Nichols,  H.  S. 
Prentiss,  231  Broad  Street  Station,  Philadelpiha,' Assist-' 
ant  General  Counsel. 

Philadelphia  &  Eeading  E'y  Co.;  Heebner,  Chas., 
Eeading  Terminal,  Philadelphia,  General  Solicitor. 

EocK  Island  Lines;  Peirce,  E.  B.,  Chicago,  General 
Solicitor. 

St.  Louis  &  San  Francisco  E.  E.  Co.  ;  Wood,  Fred 
H.,  St.  Louis,  General  Attorney  and  Commerce  Counsel. 

St.  Louis  Southwestern  E'y  System;  West,  Samuel 
H.,  St.  Louis,  General  Attorney. 

Seaboard  Air  Line  E'y;  Watts,  Legh  E.,  Portsmouth, 
Va.,  General  Counsel;  Wright,  James  F.,  Portsmouth, 
Va.,  Assistant  to  General  Counsel. 

Southern  E'y  Co.;  Moore,  E.  Walton,  Washington, 
D.  C,  Assistant  Special  Counsel ;  Northrop,  C.  B.,  Wash- 
ington, D.  C,  Assistant  General  Counsel;  Graves,  John 
K.,  Washington,  D.  C,  Assistant  to  General  Counsel; 
Gwathmey,  Frank  W.,  Washington,  D.  C,  Law  Assist- 
ant to  General  Counsel;  Green,  Lincoln,  Washington,  D. 
C,  Freight  Traffic  Manager. 
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Toledo,  St.  Louis  &  Western  E.  R.  Co.  ;  Brown,  Clar- 
ence, Toledo,  Ohio,  General  Solicitor. 

Union  Pacific  E.  E.  Co.;  Eich,  Edson,  Omaha,  Gen- 
eral Attorney. 

ViBGiNiAN  E'y  Co.;  Knight,  E.  "W.,  Charleston,  W. 
Va.,  General  Counsel ;  Hall,  H.  T.,  Norfolk,  Va.,  General 
Attorney. 

"Washington  County  E'y;  Cleaves,  Henry  B.,  Port- 
land, Me.,  General  Attorney;  Carter,  Seth  M.,  Lewiston,. 
Me.,  Attorney. 

WEUiS,  Faego  &  Co.;  Stockton,  Chas.  W.,  51  Broad- 
way, New  York,  Counsel. 

Western  Eailway  of  Alabama;  Harrison,  George  P.,. 
Opelika,  Ala.,  General  Counsel. 
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FIRST  DAY'S  SESSION. 

Hotel  Wentwoeth,  Portsmouth,  N.  H. 

August  2,  1910. 

(The  Conference  was  called  to  order  at  10  o'clock 
A.  M.,  August  2,  1910,  by  Col.  Henry  L.  Stone,  Louisville, 
Ky.,  General  Counsel  of  the  Louisville  &  Nashville  Rail- 
road Company.) 

COL.  STONE.  Gentlemen,  we  will  call  our  Confer- 
ence to  order.  Having  asked  you  gentlemen  to  assemble 
here,  I  will  assume  to  act  as  your  temporary  chairman 
until  we  can  do  better  or  arrange  further  in  our  perma- 
nent organization. 

You  are  all  aware,  of  course,  of  the  object  of  this  Con- 
ference. It  is  simlpy  to  interchange  ideas  with  one  an- 
other and  to  discuss  the  questions  that  arise  under  the 
Act,  which  we  will  call  the  Mann-Elkins  Bill,  and  arrive 
at  a  proper  construction  of  those  provisions  which  are 
not  perfectly  plain,  and  reach  conclusions,  upon  which 
we  will  be  able  to  stand  for  ourselves  and  the  companies 
we  represent,  and  to  advise  our  officials  accordingly.  We 
all  want  to  know  what  this  law  is,  what  it  means,  how 
far-reaching  it  is,  and  wish  to  perform  our  duties  as  gen- 
eral counsel  of  the  carriers  interested.  I  hope  our  meet- 
ing may  prove  both  interesting  and  profitable  to  us  all, 
and  that  it  will  result  in  good  to  the  great  interests  that 
we  represent. 

I  have  no  set  speech  or  statement  to  make  to  you.  Our 
proceedings  will  be,  for  the  most  part,  of  a  business  char- 
acter, although  my  friend,  Mr.  Rich,  of  the  Boston  & 
Maine  Railroad,  has  provided  some  entertainment  for 
you  gentlemen  during  the  course   of  our   Conference, 
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which  we  will  all  take  pleasure  in  accepting,  I  know,  and 
in  aiding  to  carry  ont  the  program  which,  at  the  proper 
time,  he  will  state  to  yon.  I  think  that  the  best  course 
for  u^  to  pursue,  in  order  that  we  may  become  organized, 
would  be  to  have  each  one  write  his  own  name,  spelling 
it  the  way  he  wants  it,  with  the  title  he  has,  if  any,  and 
the  company  he  represents,  so  that  these  names  may  be 
handed  in  to  the  stenographer  and  a  list  made  of  them 
for  the  benefit  of  us  all,  and  during  the  course  of  the 
day  the  stenographer  will  try  to  have  as  many  copies  as 
there  are  members  present  for  distribution  among  you. 
In  this  way  we  will  know  who  are  here  and  participating 
in  this  Conference,  thus  furnishing  information  which  we 
want  embodied  in  our  proceedings.  Mr.  James  W. 
Mudge,  of  Boston,  without  objection,  will  act  as  our  sec- 
retary as  well  as  the  stenographer  to  take  down  our  pro- 
ceedings. 

Mr.  POWELL.  Will  the  Chair  entertain  a  motion 
for  the  permanent  organization? 

COL.  STONE.  Well,  I  suppose  we  may  just 
as  well  proceed  now  as  not.  I  want  to  say  this,  gentle- 
men, I  have  assumed  some  labor  in  this  matter  so  far, 
and  would  much  prefer  that  some  one  else  should  be 
selected  as  permanent  chairman  of  this  Conference. 

Mr.  POWELL.  Unless  he  objects  to  it,  I  would  rise 
to  nominate  Colonel  Stone  as  permanent  chairman  of  the 
Conference. 

(No  other  nominations  were  made,  and,  the  motion 
being  put  by  Edgar  J.  Eich,  Col.  Henry  L.  Stone  was 
unanimously  elected  permanent  chairman  of  the  Coiifer- 
ence.) 
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The  CHAIRMAN.  I  thank  you  very  much,  gentle- 
men, for  the  compliment  you  pay  me,  which  I  appreciate. 
I  am  in  the  habit  of  obeying  orders  and  will  do  the  best 
I  can  to  serve  you  and  the  object  we  have  in  hand. 

Unless  there  be  objection  or  some  reason  shown  why 
we  should  not  adopt  that  course,  I  will  have  Mr.  Mudge, 
who  is  to  act  as  our  stenographer  in  these  proceedings, 
act  as  secretary  of  tha  Conference  also.  That  is  the 
course  we  followed  at  a  similar  Conference  some  two 
years  ago  held  at  Atlantic  City.  He  will  have  to  write 
up  our  proceedings,  and  I  think  it  appropriate  that  he 
should  act  in  that  capacity,  and  if  there  is  no  objection 
he  will  so  understand. 

We  have  here,  gentlemen,  copies  of  the  Interstate 
Commerce  Law  and  all  amendments,  including  the  one 
that  we  have  particularly  in  hand  for  discussion,  and 
others,  for  distribution  among  the  members  of  the 
Conference.  If  any  one  is  not  supplied  there  are 
plenty  of  copies  here  that  will  be  distributed. 
There  have  been  printed  also  some  questions  which 
I  undertook  to  prepare  myself,  some  prepared  by  Mr. 
William  S.  Opdyke,  Genersal  Counsel  of  the  Delaware  & 
Hudson,  some  prepared  by  Mr.  George  Stuart  Patterson, 
of  the  Pennsylvania,  and  some  by  Mr.  C.  W.  Bunn,  of  the 
Northern  Pacific* 


*NOTE— The  printed  text  of  the  Mann-ElMns  Bill  and  the  Aet  to  regu- 
late commerce,  as  revised,  used  in  the  discussions  hy  members  of  this  Con- 
ference, was  that  found  in  the  pamphlet  entitled:  "The  Interstate  Com- 
merce Law,  with  All  Amendments  and  Additions  to  and  Including  the 
Commerce  Court  Aet  of  June  18,  1910,  also  Including  the  Immunity  Acts, 
the  Elkins  Law,  and  the  Expedition  Act  as  Amended  on  June  25,  1910  " 
published  by  the  EaUway  World,  Philadelphia,  July,  1910.  ' 
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Mr.  HAMILTON.  Here  are  some  questions  prepared 
ia  my  office,  Col.  Stone,  whicli  I  think  cover  some  points 
not  raised  by  the  other  papers  I  have  seen. 

The  CHAIRMAN.  Have  you  sufficient  copies  for  dis- 
tribution? 

Mr.  HAMILTON.  I  have  not,  sir.  I  thought  perhaps 
there  would  be  committees  to  take  charge  of  those  things 
temporarily. 

Mr.  DOEAN.  Mr.  Chairman,  there  was  a  committee 
appointed  at  a  meeting  of  traffic  officials  held  at  White 
Sulphur  Springs,  W.  Va.,  on  July  20th  and  21st,  to  draft 
certain  questions.  The  questions  have  been  drafted,  and 
I  now  take  the  liberty  of  presenting  them,  since,  although 
I  assumed  they  had  been  forwarded  to  you,  I  find  you 
"  did  not  refer  to  them. 

The  CHAIRMAN.  I  will  say,  Mr.  Doran,  that  just 
before  starting  from  home  I  received  a  package  which  I 
suppose  contained  printed  copies  of  that  list  of  questions 
framed  by  the  traffic  officials  at  White  Sulphur  Springs, 
about  ten  days  ago,  but  I  have  not  yet  received  it  at  this 
hotel,  but  hope  to  do  so  during  the  forenoon^  and,  if  so, 
those  copies  will  be  distributed  as  have  the  other  lists 
of  questions,  among  the  members  present. 

Mr.  DORAN.  In  the  meantime,  I  will  put  before  you 
my  copy  so  that  it  will  be  a  memorandum  with  regard  to 
those  questions. 

The  CHAIRMAN.  The  questions  presented  by  Mr. 
Doran,  gentlemen,  are  those  framed  at  a  meeting  of  the 
committee  appointed  to  draft  questions  to  be  submitted 
to  this  Conference  of  counsel  here  at  this  time.  The  meet- 
ing of  traffic  officials  who,  through  their  committee, 
framed   these   questions,   was   held   at   White  Sulphur 


Digitized  by  Microsoft® 


16 

Springs,  W.  Va.,  on  the  20th  and  21st  days  of  July.  They 
have  been  printed,  but  the  printed  copies  have  not  as  yet 
been  received.  Mr.  Hamilton  has  also  presented  a  list 
of  questions  not  yet  printed,  arising  under  the  Act  to 
regulate  commerce  of  June  18,  1910,  to  be  submitted  to 
this  Conference.  I  make  the  suggestion,  gentlemen  of  the 
Conference,  that  out  of  these  lists  of  questions  there  may 
be  selected  such  questions  as  are  deemed  of  importance 
or  material  for  discussion,  and  that  we  might  eliminate 
some  of  them,  which  are  really  repetitions.  A  committee 
for  that  purpose,  if  it  could  act  promptly,  taking  all  of 
these  lists  and  framing  such  a  list  as  they  deemed  of 
sufficient  importance  to  engage  the  discussions  by  mem- 
bers of  this  Conference  and  make  a  report  thereon,  would 
be  advantageous,  I  think.  We  would  then  know  just  what 
questions  would  be  discussed  and  could  take  them  up  in 
their  order,  in  a  methodical  sort  of  way,  if  practicable, 
and  dispose  of  them.  It  seems  to  me  that  would  be  better 
than  to  take  all  of  these  lists,  each  list  one  at  a  time,  dis- 
cussing them  in  a  hap-hazard,  unmethodical  manner. 
This  is  only  a  suggestion.  I  am  ready  to  hear  any  mo- 
tion upon  that  subject  or  any  suggestion  from  any  mem- 
ber of  the  Conference  that  will  facilitate  our  proceedings. 
Mr.  DEAEING.  Mr.  Chairman,  I  move  that  the  Chair 
appoint  a  committee  of  three  to  take  these  questions  and 
go  over  them  and  put  them  in  such  logical  order  as  may 
be  deemed  proper.  And  I  would  suggest  to  the  commit- 
tee that  they  put  them  in  the  way  the  Act  reads,  Sections 
1,2,  3,  4  of  the  Act;  so  that  we  may  have  all  the  questions 
bearing  on  Section  1,  and  then  all  those  bearing  on  Sec- 
tion 2,  etc.    However,  that  would  be  left  to  the  committee 
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to  decide,  with  regard  to  the  manner  and  method  of  pre- 
senting the  questions  to  the  Conference. 

COL.  COLSTON.  It  seems  to  me  it  is  a  good  idea, 
this  formation  of  a  committee,  and  I  presume  it  would 
be  left  to  the  Chairman  to  name  them.  But  I  suggest  that 
the  men  who  framed  these  questions  should  be  members 
of  that  committee,  no  mateer  who  else  is  on  it,  and  that 
the  Chairman  be  ex-oflScio  the  chairman  of  the  committee. 
I  say  that  because  I  think  those  gentlemen  are  more 
familiar  with  what  subjects  are  to  be  discussed  than  men 
who  have  not  given  their  attention  to  it. 

(The  motion  of  Mr.  Bearing  having  been  duly  sec- 
onded, was  adopted.) 

The  CHAIRMAN.  I  would  better  appoint  as  many 
as  five  on  that  committee  anyway,  and,  as  has  been  sug- 
gested by  Mr.  Colston,  perhaps  it  would  be  better  that 
those  who  have  undertaken  to  frame  questions  for  discus- 
sion here  be  members  of  that  committee.  I  don't  know 
whether  all  of  the  gentlemen  who  have  prepared  ques- 
tions are  here.  Inasmuch  as  all  who  framed  questions 
are  not  here,  I  think  perhaps  we  would  better  enlarge 
the  committee.  If  there  is  no  objection  I  will  make  the 
number  of  that  committee  seven,  and  will  appoint  on  that 
committee  Mr.  Alexander  Hamilton,  M;r.  E.  Walton 
Moore,  Mr.  George  Stuart  Patterson,  Mr.  William  S. 
Opdyke,  Mr.  C.  W.  Bunn.  And  was  it  suggested  also 
that  I  should  act  on  that  committee  ? 

COL.  COLSTON.    Yes. 

The  CHAIRMAN.  Well,  let  the  committee  be  com- 
posed of  six,  then,  unless  some  one  else  is  suggeseed. 

Mr.  HAMILTON.  I  suggest  Mr.  Lathrop  as  a  repre- 
sentative of  Western  lines. 


Digitized  by  Microsoft® 


18 

Mr.  LATHROP.  Mr.  Bunn  will  be  here  and  I  think 
he  is  sufficient  to  represent  the  Western  lines. 

The  CHAIRMAN.  Unless  Mr.  Lathrop  declines  to 
act,  I  will  appoint  him  also  on  that  committee.  And  I 
would  like  very  much  to  have  that  committee  have  a 
meeting  as  soon  as  possible  and  then  make  a  report  at 
our  afternoon  session  so  that  we  may  move  on  promptly 
in  our  work. 

Mr.  HAMILTON.  As  it  seems  impossible  to  do  much, 
if  anything,  else  until  that  is  done,  I  move  we  take  a 
recess  and  allow  that  committee  to  meet. 

GEN.  GEORGE  P.  HARRISON.  Will  the  gentleman 
withdraw  that  a  moment?  I  desire  to  state  that  on  re- 
ceiving notice  of  the  call  of  this  meeting  I  communicated 
with  the  president  of  my  company  desiring  any  questions 
he  wished  propounded  and  received  this  answer,  signed 
by  Mr.  Wickersham,  the  president  of  my  company.  (The 
letter  was  read  by  Gen.  Harrison.)  I  desire  to  ask  per- 
mission to  introduce  these  resolutions  and  that  they  may 
be  referred  to  this  committee  just  appointed  to  report 
as  to  whether  it  is  desirable  to  consider  these  questions. 

The  CHAIRMAN.  Just  hand  them  in  and  they  will 
be  referred  to  the  committee,  without  objection,  as  well 
as  all  x)ther  questions  that  may  be  submitted  by  any  mem- 
ber present. 

Mr.  BUCKLAND.  Mr.  Chairman,  pending  the  put- 
ting of  that  motion  for  a  recess,  this  occurs  to  me,  only 
by  way  of  suggestion :  It  is  now  only  eleven  o  'clock,  and 
Section  4  of  the  Act  is  a  section  complete  in  itself — the 
long  and  short  haul  section  of  the  Act — and  one  of  the 
most  important  we  have,  and  it  seems  to  me  we  might 
well,  pending  the  report  of  that  committee,  take  up  the 
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questions  arising  under  this  clause  and  discuss  them  this 
morning.  There  is  no  use  in  our  losing  two  hours  when 
we  might  as  well  take  up  that  very  important  section, 
which  is  practically  unrelated  to  any  other  part  of  the 
Act.  I  make  the  suggestion,  not  as  a  motion,  but  for  the 
consideration  of  the  assembly,  as  to  whether  we  should 
not  take  up  Section  4  and  discuss  it. 

(The  motion  was  seconded.)   " 

Mr.  HAMILTON.  I  hope  the  matter  will  not  be  in- 
sisted upon  in  that  way.  In  the  first  place,  I  think  the 
probability  is  that  it  will  take  several  hours  for  this  com- 
mittee to  act  and  get  into  proper  shape  these  questions. 
I  doubt  very  much  whether  the  committee  wUl  be  ready 
by  2  o'clock,  even.  For  one  I  would  much  prefer  to  be 
present  when  the  questions  under  the  long  and  short  haul 
section  is  taken  up,  and  I  hope  there  will  be  no  discussion 
of  them  when  the  committee  is  out ;  that  section  is  a  very 
important  part  of  the  law.  I  don't  see  why  that  should 
not  take  its  regular  course,  sir,  as  well  as  everything  else. 

Mr.  DORAN.  I  hope  that  resolution  will  not  pass, 
because  in  addition  to  what  Mr.  Hamilton  has  said — the 
gentlemen  who  would  be  framing  these  questions  are  the 
gentlemen,  that  I  would  like  to  hear  on  those  very  ques- 
tions, gentlemen  that  are  probably  as  familiar  with  the 
diflS.culties  of  those  questions  as  any  of  us  here,  and  I 
would  like  to  get  the  benefit  of  their  suggestions  in  the 
discussion. 

GEN.  GEORGE  P.  HARRISON.  I  move  we  take  a 
recess  until  half  past  two. 

The  CHAIRMAN.  Meantime  this  committee  will  get 
together  and  frame  the  list  of  questions  to  be  discussed 
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by  the  Conference,  and  the  order  in  which  they  are  to 
be  discussed.    This  motion  of  Mr.  Buckland — 

Mr.  BUCKLAND.  I  will  withdraw  the  suggestion.  I 
only  offered  it  to  save  time,  that  is  all. 

The  CHAIEMAN.  Are  there  any  other  suggestions 
from  any  member  of  the  Conference  about  our  proceed- 
ings or  the  manner  of  conducting  them?  If  not,  the  Con- 
ference will  be  adjourned  now  to  meet  again  promptly  at 
half  past  two  o'clock  this  afternoon,  and  meantime  the 
members  of  this  committee,  who  are  present,  will  remain 
here  and  take  up  these  questions  at  once. 

(Adjourned  to  2:30  o'clock  P.  M.) 


2:30  o'clock  P.  M. 

The  CHAIRMAN.  I  will  say,  for  the  information 
of  those  here,  that  the  committee  appointed  this  morning 
has  been  at  work  practically  ever  since  the  morning  ses- 
sion, and  a  sub-committee  has  been  appointed  to  put  in 
form  the  conclusions  of  the  general  committee,  and  that 
sub-committee  will  report  just  as  promptly  as  possible, 
presenting  the  questions  we  have  agreed  upon  for  discus- 
sion, in  typewriting  first,  and  we  will  have  them  printed, 
if  we  can,  by  tomorrow  morning.  It  is  possible,  however, 
we  may  be  able  to  begin  this  afternoon  the  discussion  of 
the  questions  arising  under  Section  1  as  amended.  Mr. 
Patterson  was  appointed  with  Mr.  Moore  as  a  sub-com- 
mittee to  finish  the  report  of  the  committee  as  speedily  as 
possible.  I  don't  suppose  either  of  those  gentlemen  is 
here,  and  we  don't  know  what  progress  they  have  made. 
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Mr.  HAMILTON.  Mr.  Chairman,  it  is  perfectly  ob- 
vious to  me,  as  a  member  of  the  committee,  that  we  will 
not  have  the  questions  formulated  in  such  shape  that 
they  can  be  ready  for  the  members  here  this  afternoon. 
I  think  that  is  obvious  to  all  of  us  on  the  committee.  And 
I  move  that  we  adjourn  until  tomorrow  morning  at  10 
o'clock,  i  think  it  will  be  a  waste  of  time  to  attempt  to 
discuss  anything  upon  resolutions.  We  have  had  ques- 
tions, half  a  dozen  embracing  one  subject,  and  it  is  a 
great  deal  better  to  get  them  into  shape,  and  save  the 
discussion  of  several  different  lists  of  questions.  I 
think  it  is  better  not  to  work  the  finest  lawyers  in  the 
world  to  death,  and  accordingly  I  move  we  adjourn  to 
10  o'clock  tomorrow  morning. 

Mr.  POWELL.  I  ask  my  friend  not  to  present  that 
motion  for  a  moment,  but  to  give  me  an  opportunity  to 
present  a  motion.  I  call  attention  to  the  fact  that  I  have 
undertaken  to  make  the  preamble  of  this  resolution  state 
everything  that  could  be  stated  in  any  argument  upon  it, 
and  also  to  the  fact  that  it  only  refers  a  matter  to  a  com- 
mittee, to  report  upon  its  advisability,  and  does  not  in 
any  way  commit  this  body  to  any  action  upon  it  as  yet. 
With  that  I  desire  to  offer  this  resolution : 

WHEREAS,  this  Conference  has  been  brought 
about  by  a  recognition  on  the  part  of  counsel  of  the 
desirability  of  producing,  so  far  as  possible,  unanim- 
ity of  opinion  among  counsel  for  railway  corpora- 
tions as  to  the  meaning  of  the  Act  to  Eegulate  Com- 
merce and  kindred  statutes,  without  committing  such 
counsel  or  their  clients  to  any  particular  construc- 
tion of  said  statutes  or  any  position  under  the  same; 

AND  WHEEEAS,  the  same  consideration  when 
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accompanied  by  the  same  safeguard  to  the  rights  of 
counsel  and  clients  applies  with  equal  or  greater 
force  to  matters  of  the  administration  of  said  stat- 
utes and  questions  of  their  future  amendment,  and 
particularly  to  the  following  matters  which,  among 
others,  will  inevitably  arise : 

First,  The  mode  of  procedure  to  carry  out  the 
views  expressed  by  counsel  at  this  Conference. 

Second,  Matters  arising  before  the  commission 
appointed  to  investigate  questions  pertaining  to  the 
issuance  of  stocks  and  bonds  by  railroad  corpora- 
tions. 

Third,  Amendments  of  the  statutes,  and  espe- 
cially those  caused  by  positions  taken  or  maintained 
by  the  railways. 

Fourth,  Positions  taken  by  carriers  in  proceed- 
ings under  the  statutes. 

Fifth,  Precedents  to  be  established  under  the 
Erdman  Act; 

EESOLVED,  That  the  Committee  on  Questions 
and  Program  is  requested,  at  a  later  day  of  this 
Conference,  to  report  whether  it  is  advisable  and 
practicable  that  an  effort  should  be  made  by  counsel 
to  produce  unanimity  of  action  in  the  aforesaid  mat- 
ters as  far  as  possible  without  binding  or  attempting 
to  bind  any  counsel  or  client  in  any  way,  and  if  so, 
what  means  should  be  adopted  to  that  end. 

I  trust  that  this  resolution  may  pass,  in  order  that 
the  matter  may  be  brought  out  before  the  committee,  and 
we  may  receive  the  report  of  the  committee  thereon. 

Mr.  BEANDEIS.  Mr.  Chairman,  I  move  that  reso- 
lution be  referred  to  the  Committee  on  Program,  which 
will  report  back  on  this  subject  along  with  the  other  mat- 
ters. 
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Mr.  POWELL.  I  put  my  motion  in  that  form. 
That  will  be  entirely  satisfactory — the  Committee  on 
Questions  and  Program. 

The  CHAIRMAN.    "With  a  view  to  reporting  later. 

(The  motion  after  being  duly  seconded,  was  adopted.) 

I  want  to  say  to  the  members  that  I  have  here  printed 
lists  of  some  questions  formulated  by  a  committee  ap- 
pointed to  draft  questions  to  be  submitted  to  this  Con- 
ference, the  committee  having  met  at  White  Sulphur 
Springs  Hotel,  W.  Va.,  on  the  20th  and  21st  of  July,  con- 
sisting of  traffic  representatives  of  a  considerable  num- 
ber of  railroad  companies,  principally  south  of  the  Ohio 
Eiver.  They  are  in  printed  form,  and  are  now  presented' 
as  a  matter  of  information  merely,  the  same  questions 
having  been  submitted  to  this  committee,  whose  report 
we  are  awaiting.  I  will  have  them  distributed  to  the 
members  present  so  that  they  can  see  what  they  are.  A 
good  many  of  these  questions  will  be  incorporated  in  the 
report  of  the  Committee  on  Questions. 

(A  list  of  counsel  present,  as  compiled  by  the  Secre- 
tary, was  at  this  time  read  to  the  Conference  by  the 
Chairman.) 

Mr.  Edgar  J.  Eich,  G-eneral  Counsel  of  the  Boston 
&  Maine  Railroad,  who  has  been  mainly  instrumental,  I 
will  say,  in  having  us  come  to  this  pleasant  place  and 
climate  for  our  Conference,  has  an  announcement  to 
make  for  the  benefit  of  those  who  are  here,  showing  what 
efforts  will  be  made  to  try  to  entertain  you  gentlemen 
while  you  are  in  this  locality. 

(An  announcement  was  made  by  Mr.  Rich.) 

(Mr.  Hamilton's  motion  to  adjourn  until  10  o'clock, 
August  3,  being  duly  seconded,  was  adopted.) 
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SECOND  DAY'S  SESSION. 

August  3,  1910,  10  o'clock  A.  M. 

The  CHAIRMAN.  We  have  had  printed  the  report 
of  the  committee  as  to  the  form  and  order  in  which  we 
desire  to  have  questions  before  this  Conference  discussed. 
I  want  to  say,  in  behalf  of  the  sub-committee,  Messrs. 
Patterson  and  Moore,  who  had  this  matter  in  charge,  that 
they  certainly  deserve  the  thanks  of  this  Conference  for 
their  promptness  and  the  thorough  manner  in  which  they 
have  gotten  up  the  report  of  the  committee  and  had  it 
printed  in  time  for  this  morning's  session.  All  that  de- 
sire these  questions  and  have  not  been  supplied  with  them 
so  far,  can  be  furnished  with  them  now.  It  is  the  sense 
of  the  committee,  unless  the  Conference  shall  rule  other- 
wise ;  that  our  discussions  be  confined  to  these  questions. 
We  think  you  will  find  enough  me^t  in  them  to  occupy  all 
the  time  that  this  Conference  expects  to  devote  to  a  dis- 
cussion of  the  provisions  of  this  new  railroad  Act,  and 
in  the  order  in  which  they  have  been  set  forth  in  this 
report  of  the  committee.  You  will  find  these  questions 
take  up  principally  the  provisions  of  four  sections  of  this 
new  Act— Sections  1,  4,  6,  15  and  16  of  the  old  Act  as 
amended,  the  new  provisions  being  confined  mainly  to 
the  amendments  of  those  sections  of  the  original  Act.  Of 
course,  it  will  not  be  expected  that  you  can  all  at  once, 
or  within  the  time  you  have  had  to  consider  these  ques- 
tions, fully  understand  their  scope,  and  we  shall  have  to 
learn  how  to  deal  with  them  as  we  go  along,  very  largely. 

The  report  of  the  committee  appointed  to  prepare  a 
list  of  questions  for  discussion  is  as  follows : 
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MEMORANDA 

Questions  Arising  Under  the  Mann-Elkins  Bill, 
Propounded  to  the 

Conference  of  Railroad  Counsel, 

AT 

Hotel   Wentworth,   Portsmouth,   N.   H. 
Beginning  August  2,  1910. 


SECTION  1  OF  THE  PRESENT  ACT  AS  AMENDED 
BY  SECTION  7  OF  THE  MANN-ELKINS  BILL. 

Question  1.  (a)  Has  the  Commission  the  power  to 
enter  an  order  with  respect  to  the  interchange  of  equip- 
ment as  between  connecting  lines,  or  as  to  the  amount  of 
the  per  diem? 

(b)  What  significance  has  the  new 
provision  with  respect  to  the  carriers  providing  facilities 
for  operating  such  through  routes,  etc.,  wjien  considered, 
in  connection  with  the  second  paragraph  of  Section  3  of 
the  present  Act? 

(c)  Can  a  carrier,  under  the  above 
provisions  of  the  new  Act,  taken  in  connection  with  Sec- 
tion 3  of  the  old  Act,  be  required  to  allow  the  same  facil- 
ities for  through  traffic  to  all  connecting  lines  ? 

(d)  Is  there  any  legal  duty  on  the 
part  of  a  carrier  to  permit  its  equipment  to  go  off  its  own 
line? 

Question  2.  (a)  Can  a  railroad  company  by  contract 
with  a  telegraph  company  provide  for  the  transportation 
at  free  or  reduced  rates  of  the  employes  and  property 
of  the  telegraph  company  irrespective  of  whether  such 
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transportation  is  incidental  to  work  of  the  telegraph  com- 
pany on  the  line  of  such  carrier? 

(b)  Do  such  free  or  reduced  rates 
have  to  be  published  in  a  tariff? 

(c)  May  the  employes  of  railroad, 
telegraph  and  express  companies  interchange  passes  and 
franks  with  each  other? 

Question  3.  (a)  Does  the  provision  of  Section  1  of 
the  present  Act,  as  amended  by  Section  7  of  the  new  Act 
"and  it  is  hereby  made  the  duty  of  all  common  carriers 
*  *  *  to  establish,  observe  and  enforce  just  and  rea- 
sonable classifications  of  property  for  transportation," 
etc.,  when  taken  in  connection  with  Section  15  of  the  pres- 
ent Act,  as  amended  by  Section  12  of  the  new  Act,  en- 
large the  substantive  duty  of  the  carrier  and  the  power 
of  the  Commission  to  enforce  such  duty? 

(b)  What  is  the  scope  of  this  new 
paragraph,  and  must  every  common  carrier  subject  to 
the  Act  be  prepared  to  comply  therewith  by  the  date  the 
Act  of  June  18,  1910,  becomes  effective,  in  advance  of 
regulations  by  the  Commission? 

Question  4.  Has  the  Commission  power  to  order  a 
carrier  to  furnish  equipment,  elevator  facilities  and  re- 
frigeration, and  can  the  Commission  require  the  location 
of  a  station? 


SECTION  4  OF  THE  PEESENT  ACT  AS  AMENDED 
BY  SECTION  8  OF  THE  MANN-ELKINS  BILL. 

Question  1.  Is  an  intrastate  rate  filed  with  the  Inter- 
state Commerce  Commission  a  rate  "subject  to  the  pro- 
visions of  this  Act"  within  the  meaning  of  the  sum  of  the 
intermediate  rates  .provision? 

Question  2,  (a)  Has  the  Commission  power  to  re- 
lieve the  carrier  on  application  from  the  operation  of  the 
intermediate  rates  provision  of  the  Act? 
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(b)  If  Question  2  (a)  should  be 
answered  in  the  affirmative,  and  the  carrier  has  within 
six  (6)  months  after  the  passage  of  the  Amendatory  Act, 
or  prior  to  December  18,  1910,  filed  its  application  for 
relief,  would  not  all  rates  lawfully  existing  at  the  time 
of  the  passage  of  said  Amendatory  Act,  for  the  transpor- 
tation of  passengers  or  freight,  over  a  through  route,  ia 
excess  of  the  aggregate  interstate  rates,  remain  in  full 
force  and  effect  "until  a  determination  of  such  applica- 
tion by  the  Commission, ' '  adversely  to  the  carrier,  as  set 
forth  in  the  second  proviso  incorporated  by  said  Amenda- 
tory Act  in  Section  4? 

Question  3.  (a)  Is  the  water  route  provision  consti- 
tutional? 

(b)  Is  this  provision  retroactive  or 
prospective  only?  In  other  words,  does  it  embrace  a 
case  where  the  carrier  by  railroad,  prior  to  the  effective 
date  of  the  Amendatory  Act,  had  reduced  its  rate  ' '  on  the 
carriage  of  any  species  of  freight  in  competition  with  a 
water  route,"  and  shall,  after  said  effective  date,  seek  to 
increase  such  rate  on  account  of  the  elimination  of  water 
competition? 

(c)  Is  the  proviso  to  Section  4 
giving  the  Commission  the  power  to  relieve  from  the 
operation  of  that  section  an  unlawful  delegation  of  legis- 
lative power?  Note  that  no  principle  or  rule  is  laid  down 
to  control  the  Commission,  but  apparently  it  may  decide 
as  it  pleases. 

Question  4.  Is  a  rate  contained  in  a  filed  tariff  bind- 
ing upon  the  carriers  and  shippers,  even  though  such  rate 
violates  the  long  and  short  haul  clause,  or  any  other  pro- 
vision of  Section  4  of  the  present  Act  as  amended  by 
Section  8  of  the  new  Act? 

Question  5.  In  case  of  a  rate  filed  between  June  18th 
and  August  18th,  shall  application  be  made  to  the  Com- 
mission (for  relief  from  the  operation  of  the  long  and 
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short-haul  clause)  at  the  time  of  filing  of  the  rate,  or 
subsequent  to  August  18th? 

Question  6.  In  connection  with  the  reissue  of  a  tariff 
(in  existence  on  June  18th)  subsequent  to  August  18th, 
which  tariff  violates  the  long  and  short  haul  clause,  does 
permission  have  to  be  obtained  from  the  Commission : 

(a)  Where  there  is  a  change  in 
the  long  and  short  haul  rates?    and 

(b)  Where  there  is  no  change  in 
siich  rates? 

Question  7.  Do  import  or  export  rates  and  domestic 
rates  cover  the  transportation  "of  like  kind  of  property" 
within  the  prohibition  of  the  long  and  short  haul  clause? 

Question  8.  (a)  Must  excursion,  commutation  and 
one-way  tickets  be  compared  with  each  other  under  the 
long  and  short  haul  clause? 

(b)  If  so,  what  is  an  excursion 
ticket?  Does  a  reduced  open  rate  good,  for  instance,  for 
thirty  days  made  between  termini  or  more  extensively, 
come  within  the  permission  to  sell  excursion  tickets  ? 

Question  9.  Shall  one  application  be  made  to  the 
Commission  with  respect  to  all  rates  (which  violate  the 
long  and  short  haul  clause)  that  were  in  existence  at  the 
time  of  the  passage  of  the  Act  ? 

Question  10.  Is  the  long  and  short  haul  clause  con- 
stitutional in  its  present  form,  and  should  steps  be  taken 
at  an  early  date  to  test  its  constitutionality? 

Question  11.  What  is  the  meaning  of  the  phrase  "in 
special  cases"  in  connection  with  the  power  of  the  Com- 
mission to  relieve  from  the  operation  of  the  long  and 
short  haul  clause? 

Question  12.  (a)  Does  the  water  route  provision 
apply  to  summer  rates  made  to  meet  water  competition 
and  raised  in  the  winter  when  such  competition  disap- 
pears ? 
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(b)    If    so,    has    the    Commission 
power  to  permit  such  increase  in  the  water  rates  ? 

Question  13.  If  a  rail  carrier  shall  in  the  future  re- 
duce an  existing  20-cent  rate  to  15  cents  to  meet  a  water 
competitive  rate  of  15  cents,  and  the  water  carrier  sub- 
sequently increases  its  rate  from  15  to  20  cents,  can  the 
rail  line  raise  its  rate  to  20  cents  without  the  consent  of 
the  Commission,  and  has  the  Commission  power  to  grant 
such  consent? 

Question  14.  Is  the  discretion  of  the  Commission 
under  Section  4  of  the  present  Act  as  amended  by  Section 
8  of  the  new  Act  subject  to  court  review? 

Question  15.  If  to  meet  water  competition  or  for 
other  reason  lower  rates  are  permitted  for  the  longer 
distance  than  for  the  shorter,  has  the  carrier  any  remedy 
in  court  if  the  Commission  refuses  to  grant  its  subsequent 
application  for  leave  to  take  out  the  low  long  haul  rates? 
Is  the  Commission  in  such  cases  given  power  to  pass  on 
the  carrier's  application  broadly,  or  is  it  restricted  to 
saying  only  whether  the  carrier  is  applying  because 
water  competition  is  eliminated;  if  the  Commission  is 
given  this  broad  power  to  pass  on  the  carrier's  applica- 
tion in  every  respect  on  what  principles  can  the  court 
review  the  Commission's  discretion? 

Question  16.  If  carriers  maintain  with  the  consent  of 
the  Commission  rates  in  competition  with  water  lower 
than  intermediate  rates,  how  far  can  the  carrier  complain 
against  and  review  in  court  an  order  of  the  Commission 
fixing  as  reasonable  rates  to  such  intermediate  points 
tariffs  based  upon  and  only  slightly  higher  than  the  rates 
for  the  longer  haul? 

Question  17.  When  application  is  made  to  the  Com- 
mission for  leave  to  ignore  the  fourth  section,  is  the  Com- 
mission confined  to  determining  whether  the  long  and 
short  haul  clause  may  be  ignored,  or  may  it  fix  the  dif- 
ferential between  the  longer  haul  rates  and  intermediate 
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rates  (note  the  Commission  may  prescribe  the  extent  to 
which  the  carrier  may  be  relieved) ;  if  the  Commission 
may  fix  such  differential,  can  the  court  review  such  a 
determination  and  to  what  extent  and  on  what  grounds'? 

Question  18.  In  enforcing  compliance  with  the  long 
and  short  haul  provision,  has  the  Commission  power  to 
say  that  a  rate  is  top  low  and  order  it  raised? 

Question  19.  When  is  the  effective  date  of  the  water 
route  provision? 

Question  20.  Where  a  complaint  has  been  made  or 
an  investigation  has  been  instituted  by  the  Commission 
on  a  rate  from  A  to  C,  and  the  rate  ordered  reduced  from 
A  to  C,  so  that  it  is  lower  than  the  rate  from  A  to  B,  an 
intermediate  point,  must  the  carrier  adjust  its  rate  from 
A  to  B  to  meet  the  changed  condition  of  the  rate  from 
A  to  C,  or  may  the  carrier  consider  that,  in  passing  upon 
the  rate  from  A  to  C  there  is  "an  investigation"  within 
the  meaning  of  Section  4  of  the  Act,  so  that  the  reduction 
of  the  rate  from  A  to  C  is  in  itself  an  authorization  to 
charge  higher  for  the  shorter  haul  than  for  the  longer? 


SECTION  6  OF  THE  PEESENT  ACT  AS  AMENDED 
BY  SECTION  9  OF  THE  MANN-ELKINS  BILL. 

Question  1.  Is  the  provision  as  to  maintenance  of 
agents  and  supplying  information  respecting  described 
shiprdents  constitutional? 

Question  2.  Assuming  that  it  is  constitutional  and 
each  carrier  must  comply  therewith  as  far  as  it  is  able  to 
do  so,  will  it,  in  view  of  the  requirement  that  the  written 
statement  of  the  rate  shall  be  given  within  a  reasonable 
time,  be  a  sufficient  compliance  for  the  carrier  to  arrange 
for  its  local  station  agents  to  communicate  by  letter  with 
the  proper  division  officer  who  shall  be  provided  with  a 
force  capable  of  working  up  and  quoting  rates  correctly. 
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and  tims  obtain  by  due  course  of  mail  necessary  informa- 
tion? 

Question  3.  May  a  carrier's  local  station  agent,  under 
this  provision,  lawfully  refuse  to  quote  in  writing  a 
freight  rate  upon  written  request,  as  provided  therein, 
except  from  or  to  the  station  the  shipment  is  to  be  made, 
or  at  which  the  person  or  company  making  the  inquiry 
usually  does  business? 

Question  4.  So  far  as  this  provision  requires  the 
posting  in  every  station  where  freight  is  received  for 
transportation  of  "the  name  of  an  agent  resident  in  the 
city,  village,  or  town  where  such  station  is  located,  to 
whom  application  may  be  made  for  the  information, ' ' 
would  that  requirement  be  lawfully  complied  with  by 
printing  and  conspicuously  posting  in  every  such  station 
a  sign  substantially  as  follows: 

All  written  requests  for  a  statement  in  writing  of 
the  rate  or  charge  applicable  to  a  described  ship- 
ment between  stated  places,  under  the  schedules  or 
tariffs,  to  which  the  undersigned  carrier  is  a  party, 

should  be  made  directly  to ,  general  freight 

agent  (or  other  proper  officer),  at ,  stat- 
ing specifically  the  name  and  quantity  of  the  com- 
modity to  be  shipped,  on  which  the  rate  is  desired, 
together  with  the  places  of  origin  and  destination  of 
the  same ;  or,  such  request  for  said  information  may 

be  made  through  ,  the  resident  agent  at 

this station. 

Company, 

By 

Question  5.  Bach  carrier  under  this  provision  will  be 
considerably  troubled  by  prospective  shippers  or  those 
asking  for  quotations  of  rates,  who  are  not  lo- 
cated on  its  own  line.  For  instance,  a  wholesale 
or     supply    house     at     Chicago     will     write     to     the 
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agent  at  Louisville  of  a  carrier  whose  line  enters  the  lat- 
ter city,  requesting  a  statement  of  the  rates  or  charges 
on  one  or  more  commodities  from  Cincinnati  and  Mem- 
phis, and  other  points  competitive  with  them,  to  a  large 
number  of  destinations.  Under  the  present  law  the  party- 
making  such  request  could  be  promptly  referred  to  the 
initial  line  at  Chicago.  Under  the  new  provision  added 
to  Section  6  and  the  circumstances  stated,  may  the  agent 
at  Louisville  lawfully  refuse  to  furnish  in  writing  the' 
information  requested,  and  still  iusist  on  referring  the 
party  making  the  inquiry  to  the  initial  line  at  Chicago, 
and  that  the  latter  line  shall  take  all  the  labor  and  respon- 
sibility of  making  the  quotations  of  rates  on  the  com- 
modity or  commodities  to  be  shipped  from  Chicago? 

Question  6.  May  a  carrier  send  a  copy  of  tariff  as  a 
response  to  an  application  for  a  rate  ? 

Question  7.  Is  a  carrier  obliged  to  answer  one  writ- 
ten request  for  50  or  100  rates  ? 

Question  8.  What  is  the  meaning  of  the  word  "de- 
scribed" in  the  phrase  "described  shipment"? 

Question  9;  May  a  shipper  be  required  to  indicate 
the  route  over  which  he  desires  the  shipment  to  move! 

Question  10.  Where  shall  the  name  of  the  agent  be 
posted  in  non-agency  stations? 

Question  11.  What  shall  the  carrier  do  where  the 
station  agent  does  not  live  in  the  city,  town  or  village 
where  such  agency  is  located? 

Question  12.  If  any  carrier  fails  to  post  the  name  of 
an  agent  as  required  by  the  final  paragraph  of  Section  6, 
does  the  Act  impose  any  penalty  for  such  failure?  In 
other  words,  do  the  penalties  prescribed  by  Section  10 
of  the  present  Act  for  "any  infraction  of  this  Act  for 
which  no  penalty  is  otherwise  provided"  apply,  or  is  the 
final  provision  of  the  paragraph  in  question  to  be  taken 
as  relieving  the  carriers,  since  it  gives  the  shipper  the 
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right  upon  a  failure  of  the  carrier  to  post  the  agent's 

name,  to  address  the  "Station  Agent"  of  the 

Company  at station? 

Question  13.  May  the  Commission  reject  a  tariff  for 
any  reason  other  than  the  failure  of  such  tariff  to  give 
notice  of  its  effective  date? 

Question  14.  Suppose  such  tariff  violates  the  tariff 
regulations  of  the  Commission  either  in  form  or  as  con- 
taining rates  varying  with  respect  to  the  use  to  which  the 
commodity  is  put? 

Question  15.  What  constitutes  a  '  'Regulation  adopted 
and  promulgated,  or  any  order  made  by  the  Commis- 
sion," so  as  to  subject  a  carrier  to  the  penalty  prescribed 
by  Section  6  of  the  present  Act  as  amended  by  Section  9 
of  the  new  Act,  and  what  may  be  the  scope  of  such  regu- 
lation or  order? 

Question  16.  Are  tariff  circulars  and  administrative 
rulings,  with  respect  ,to  the  form  and  contents  of  tariff 
regulations,  within  the  meaning  of  this  paragraph? 


SECTION  15  OF  THE  PRESENT  ACT  AS  AMENDED 
BY  SECTION  12  OF  THE  MANN-ELKINS  BILL. 

Question  1.  Is  that  portion  of  this  section  of  the  Act 
which  confers  power  upon  the  Commission  to  suspend  a 
rate  violative  of  the  Federal  Constitution? 

Question  2.  Is  the  provision  of  this  section  with  re- 
spect to  the  establishment  of  through  routes,  joint  classi- 
fications and  joint  rates  constitutional? 

Question  3.  Is  the  operation  of  the  provision  of  this 
section  with  respect  to  routing  freight  when  taken  in  con- 
nection with  the  Carmack  Amendment  constitutional? 

Question  4.  In  what  form  should  information  be 
gathered  by  interstate  carriers  for  submission  to  the  In- 
terstate Commerce  Commission,  to  justify  proposed  in- 
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creases  in  freight  rates,  which  are  held  under  suspension 
by  the  Commission? 

Question  5.  In  what  manner  and  by  whom  would  it 
be  best  that  the  first  applications  should  be  made  to  the 
Commission,  whether  by  selected  carriers  separately  or 
upon  a  common  application  by  all  the  large  carriers? 

Question  6.  Do  the  provisions  of  Section  12  of  the 
Act  of  June  18,  1910,  authorizing  the  establishment  by 
the  Commission  of  through  routes,  apply  to  all  common 
carriers  subject  to  the  Act,  or  only  to  railroad  companies? 

Question  7.  May  a  shipper  designate  routing,  in  ad- 
vance of  reasonable  exceptions  and  regulations  as  to  such 
designation  being  made  by  the  Commission? 

Question  8.  Does  the  seation  authorizing  shippers, 
siibject  to  such  reasonable  exceptions  and  regulations  as 
the  Commission  may  from  time  to  time  prescribe,  to 
designate  routing,  apply  to  all  common  carriers  subject 
to  the  Act,  or  only  to  railroad  corporations? 

Question  9.  Can  a  through  route  or  joint  classifica- 
tion be  established  by  the  Commission  between  express 
companies  and  steam  railroads  or  between  express  com- 
panies and  electric  lines? 

Question  10.  To  what  extent,  if  any,  has  the  jurisdic- 
tion of  the  Commission  been  enlarged  by  the  amendment 
contained  in  the  first  paragraph  of  this  section? 

Question  11.  Is  the  provision  imposing  the  burden  of 
proof  upon  the  carrier  constitutional? 

Question  12.  To  what  extent,  if  any,  has  the  protec- 
tion afforded  to  terminals  by  Section  3  of  the  Interstate 
Commerce  Act  been  weakened  by  the  provision  of  Sec- 
tion 12  of  the  Mann-Elkins  Bill,  amending  Section  15  of 
the  present  Act,  with  respect  to  through  routes  and  joint 
rates? 

(a)    For  example,  the  X  Eailroad 
Company  has  a  line  from  A  to  B.    A  consignee  located 
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on  the  tracks  of  the  Y  Railroad  Company  in  B  desires 
the  establishment  of  a  joint  rate  from  A  to  his  siding  in 
B.^  Can  he  compel  the  two  companies  to  establish  such 
joint  rate,  or  can  he  compel  the  Y  Eailroad  Company  to 
switch  for  him  at  a  figure  which  will  cover  the  cost  of 
switching,  plus  a  reasonable  profit,  leaving  to  the  X  Com- 
pany the  entire  haul  from  A  to  B  ? 

(b)  Will  this  situation  be  affected 
in  any  way  by  the  fact  that  the  Y  Company  has  a  line 
from  S  to  B,  and  connects  at  S  with  the  X  Company,  S 
being  intermediate  to  A  and  B? 

Question  13.  Is  there  any  existing  practice  of  the 
railroad  companies  which  should  be  altered  in  view  of 
the  penalty  imposed  by  Section  12  amending  Section  15 
of  the  present  Act  upon  the  disclosure  of  inforinationi 

Question  14.  Present  trans-continental  tariffs  contain 
this  provision: 

Eates  named  herein  are  subject  to  the  absolute 
and  unqualified  right  of  initial  carrier  to  determine 
routing  beyond  its  own  line. 

In  the  absence  of  any  regulations  by  the  Interstate 
Commerce  Commission  under  the  provision  of  the  fifth 
paragraph  of  Section  12,  amending  Section  15  of  the 
present  Act,  is  there  any  reason  why  any  change  should 
be  made  in  this  provision! 

Question  15.  May  the  Commission  suspend  particu- 
lar rates  shown  in  a  tariff  without  suspending  the  entire 
tariff? 

Question  16.  Assume  a  tariff  issued  by  lines  leading 
north  from  the  Ohio  River  that  contains  increased  rates  is 
by  the  Commission  suspended  prior  to  the  effective  date 
of  such  tariff  but  subsequent  to  the  date  of  filing  with  the 
Commission  by  Southern  lines  of  a  joint  tariff  Of  through 
rates  from  Southern  shipping  points,  to  points. of  destina- 
tion north  of  the  Ohio  River  based  upon  the, advanced 
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rates  contained  in  the  tariff  published  by  the  Northern 
lines.  What  is  the  status  of  a  tariff  issued  by  Southern 
lines  under  the  circumstances  described? 

Question  17.  Is  the  provision  as  to  the  shippers  right 
to  designate  in  writing  the  routing  complied  with  unless 
he  attaches  his  signature  to  some  writing? 

Question  18.  Is  it  permissible,  in  view  of  the  provi- 
sion which  forbids  carriers  to  disclose  information  con- 
cerning the  nature  of  property  transported,  the  names  of 
consignees,  etc.,  to  continue  to  furnish  at  the  ports  and 
important  interior  cities  such  statistics  as  are  now  fur- 
nisted  to  boards  of  trades  and  other  organizations  ?  Can 
the  information  be  furnished  provided  consignees  are  not 
named? 

Question  19.  Paragraph  2  of  Section  15  of  the  Mann- 
Elkins  Amendment  provides,  in  substance,  that  the  Com- 
mission may  suspend  any  new  tariff  rates,  etc. 

Assume  that  the  Interstate  Commerce  Commission 
has  fixed  a  maximum  rate  from  St.  Louis  to  Little  Eock 
on  grain  lower  than  the  present  rate,  and  that  notice  is 
given  by  the  Kansas  City  Southern  Eailway  to  meet  the 
reduction  made  from  St.  Louis  to  Little  Eock  by  a  re- 
duction from  Kansas  City  to  Little  Eock  in  order  to  pro- 
tect the  Kansas  City  grain  merchants : 

(a)  Upon  complaint  or  initiative, 
may  the  Commission  suspend  the  reduction  in  rate  by 
the  Kansas  City  Southern  Eailway  temporarily,  as  pro- 
vided in  Section  15? 

(b)  If  suspended  temporarily,  has 
the  Commission  power  to  make  its  suspension  final? 

SECTION  16  OF  THE  PEESENT  ACT  AS  AMEND- 
ED BY  SECTION  13  OF  THE  MANN-ELKINS 
BILL. 

In  connection  with  the  provision  permitting  actions 
in  State  courts: 
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Question  21.  If  the  jurisdictional  amount  is  claimed, 
is  such  a  suit  instituted  in  a  State  court  and  in  the  dis- 
trict of  which  the  defendant  carrier  is  an  inhabitant,  re- 
movable to  the  circuit  court  of  the  United  States  for  the 
proper  district? 

Question  22.  If  the  petitioner  shall  finally  prevail  in 
such  a  suit  brought  in  a  State  court,  can  that  court  allow 
him  a  reasonable  attorney's  fee  to  be  taxed  and  collected 
of  the  defendant  carrier  as  part  of  his  costs? 

Question  23.  Are  these  forfeiture  provisions  "un- 
constitutional on  their  face,  without  regard  to  the  ques- 
tion of  the  insufficiency  of  those  rates,"  under  the  ruling 
of  the  Supreme  Court  in  ex  parte  Young,  209  U.  S.  123? 

Question  24.  In  a  civil  suit  in  the  name  of  the  United 
States  in  a  circuit  court  of  the  United  States  "brought 
in  the  district  where  the  carrier  has  its  principal  operat- 
ing office,  or  in  any  district  through  which  the  road  of  the 
carrier  runs,"  to  recover  the  forfeitures  resulting  from 
a  disobedience  of  an  order  of  the  Commission  condemn- 
ing an  existing  rate  of  a  carrier  as  unjust  or  unreason- 
able, and  prescribing  another  rate  in  its  place  for  the 
carrier's  observance  thereafter,  may  the  carrier  defend 
such  suit  on  the  ground  that  its  existing  rate  condemned 
by  the  Commission  is  just  and  reasonable  for  the  service 
performed,  and  that  the  rate  prescribed  in  lieu  thereof 
is  unjust  and  unreasonable? 

Question  25.  What  will  be  the  jurisdiction  of  the 
Commerce  Court  to  review  the  action  of  the  Commission 
on  questions  of  law  and  questions  of  fact? 

The  CHAIRMAN.  Gentlemen,  the  first  question  set 
forth  in  this  list  for  our  discussion  arises  under  Section 
1  of  the  present  Act  as  amended  by  Section  7  of  the  Mann- 
Elkins  Bill,  and  the  first  or  subdivision  (a)  of  that  ques- 
tion reads  as  follows: 
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Has  the  Commission  the  power  to  enter  an  order 
with  respect  to  the  Interchange  of  Equipment  as  be- 
tween connecting  lines,  or  as  to  the  amount  of  the 
per  diem? 

Does  any  gentleman  present  desire  to  discuss  that 
question?    If  not  we  will  pass  on  to  the  next  one. 

Mr.  PATTERSON.  Mr.  Chairman,  in  connection 
with  that  question,  I  suggested  it  in  response  to  tentative 
expressions  of  opinion  made  by  the  operating  officers  of 
several  lines,  the  substance  of  which  was  that  the  amend- 
ment to  Section  1  of  the  Act  which  imposed  the  further 
duty  upon  the  carrier  to  establish  new  routes  and  to  make 
reasonable  rules  and  regulations  for  the  interchange  of 
equipment,  conferred  upon  the  Commission  the  power, 
first,  to  make  these  rules  and  regulations  upon  complaint 
filed  before  them,  and,  second,  authorized  the  Commis- 
sion to  enter  an  order  with  respect  to  the  per  diem.  It 
seemed  to  me  that  the  proper  construction  of  the  section 
was  entirely  different;  that  this  statement  in  the  Act, 
that  it  is  the  duty  of  the  carrier  to  establish  through 
routes  and  to  make  reasonable  rules  and  regulations  for 
the  interchange  of  equipment,  is  merely  an  attempt  by 
Congress  to  impose  upon  the  carrier  a  duty  which  did 
not  exist  at  common  law,  but  that  there  is  nothing  in  the 
Act  which  in  any  way  brings  this  particular  question 
within  the  jurisdiction  of  the  Commission,  for  two  rea- 
sons: In  the  first  place,  the  Commission's  power  with 
respect  to  the  establishment  of  through  routes  and  joint 
rates,  and  the  orders  which  the  Commission  may  make 
with  respect  to  those  two  matters,  is  specifically  limited 
to  the  establishment  of  routes  and  the  establishment  of 
joint  rates,  and  there  is  nothing  in  Section  15  which  in 
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anywise,  directly  or  indirectly,  authorizes  the  Commis- 
sion to  make  any  order  with  respect  to  the  equipment  for 
such  routes  and  the  per  diem  which  is  to  be  paid  by  one 
road  to  another.  That  seems  to  me  one  conclusive  reason 
why  the  Commission  has  no  power  to  make  an  order  in 
connection  with  this  matter.  The  second  reason  is  that 
this  whole  section,  as  it  existed  under  the  Hepburn  Law, 
defined  "transportation"  as  including  elevation,  refrig- 
eration and  various  other  matters,  and  then  provided 
that  it  should  be  the  duty  of  the  carrier  to  furnish  such 
transportation,  that  i^,  transportation  as  so  defined — 
upon  reasonable  request.  Now  it  never  has  been  con- 
tended for  a  moment  by  the  Commission,  or  any  one  else, 
so  far  as  I  am  aware,  since  the  passage  of  the  Hepburn 
Bill,  that  under  Section  1,  imposing  upon  the  carrier  the 
duty  to  furnish  the  "transportation" — that  is,  elevation, 
refrigeration,  and  various  other  matters — that  the  Com- 
mission had  any  power  to  say  to  a  carrier,  "You  have  got 
to  build  an  elevator,"  or  refrigerator  cars,  or  equipment 
of  any  kind.  The  Commission,  so  far  as  I  know,  has  never 
claimed  the  right  to  exercise  that  power.  Now  this  fur- 
ther addition  to  Section  1,  that  it  shall  be  the  duty  of  the 
carrier  not  only  to  furnish  refrigeration,  but  to  establish 
these  other  routes  and  to  provide  for  the  interchange  of 
equipment,  stands,  it  seems  to  me,  on  exactly  the  same 
basis  as  the  broader  duty  of  the  carrier  with  respect  to 
furnishing  transportation.  That  is,  it  is  an  attempt  by 
Congress  to  enlarge  the  substantive  duty  of  the  carrier 
by  imposing  upon  a  carrier  a  duty  which  did  not  exist 
at  common  law.  But  there  is  nothing  in  the  Act  which 
confers  the  enforcement  of  that  duty  upon  the  Interstate 
Commerce  Commission. 
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Mr.  BUNN.  What  about  the  through  routes  that  the 
Commission  has  power  to  open  and  does  open  under  Sec- 
tion 151  Suppose  the  carrier  doesn't  agree  to  the  inter- 
change of  equipment? 

Mr.  PATTERSON.  I  don't  think  there  is  anything 
in  the  Act  which  confers  upon  the  Commission  the  power. 
The  right  of  the  shipper  under  those  circumstances  is  the 
common  law  right  as  against  the  initial  carrier,  whatever 
that  right  may  be  in  the  particular  jurisdiction,  to  de- 
mand that  equipment  be  furnished  him  in  order  to  afford 
facilities  for  transportation  under  the  published  rates. 
If  the  Commission  has  power  to  regulate  the  per  diem 
and  has  power  to  regulate  the  interchange  of  equipment, 
it  would  seem  necessarily  to  follow  that  the  Commission 
has  power  to  order  the  carriers  to  furnish  transporta- 
tion; that  is,  to  order  the  carriers  to  furnish  cars,  eleva- 
tion, refrigeration,  and  matters  of  that  kind. 

Mr.  WOOD.  Mr.  Patterson,  the  question  that  bothers 
me  in  connection  with  that — and  I  have  given  the  matter 
a  little  consideration— is  the  clause  in  the  Act  under  the 
amendment  of  this  year,  providing  that  it  is  the  duty  of 
the  carrier  to  establish  these  through  routes  and  to  pro- 
vide facilities  for  them.  I  assume  that  means  a  transpor- 
tation facility  for  the  entire  through  route.  Then  fol- 
lows the  clause  with  respect  to  the  interchange  of  equip- 
ment. Now,  in  Section  15,  as  enacted  by  the  Hepburn 
Bill,  the  Commission,  it  seems  to  me,  has  the  authority 
not  only  to  establish  a  through  route,  but  to  provide  the 
terms  and  conditions  under  which  that  route  shall  be 
operated.  The  Act  reads,  the  third  paragraph  of  Section 
15,  page  29 : 
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The  Commission  may  also,  after  hearing,  on  a 
complaint  or  on  its  own  initiative  without  complaint, 
establish  through  routes  and  joint  classifications,  and 
may  establish  joint  rates  as  the  maximum  to  be 
charged  and  may  prescribe  the  division  of  such  rates 
as  hereinbefore  provided  and  the  terms  and  condi- 
tions under  which  such  through  routes  shall  be 
operated,  whenever  the  carriers  themselves  shall 
have  refused  or  neglected  to  establish  voluntarily 
such  through  routes  or  joint  classifications  or  joiut 
rates. 

That  is  all  of  Section  15  I  care  to  refer  to.  In  Section 
13,  at  the  very  beginning  of  the  section,  the  language,  it 
seems  to  me,  is  very  broad.    It  provides : 

That  any  person,  firm,  corporation,  company  or 
association  *  *  *  complaining  of  anything  done 
or  omitted  to  be  done  by  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act,  in  contravention 
of  the  provisions  thereof,  may  apply  to  said  Com- 
mission   *    *    *. 

Now  the  question  that  has  bothered  me  in  connection 
with  these  rules  in  respect  to  the  interchange  of  equip- 
ment, per  diem,  etc.,  is  this:  Suppose  that  the  carriers 
fail  to  establish  a  joint  rate  and  a  through  route,  and  to 
provide  adequate  facilities  for  the  entire  through  trans- 
portation, which  means  a  car  in  which  the  shipper  can 
have  his  carload  shipment  transported  from  point  of 
origia  to  point  of  destination.  Or  suppose  they  estab 
lish  a  through  route  but  refuse  to  furnish  those  cars  and 
therefore  to  give  adequate  facilities.  Now  one  of  the 
complainants  designated  in  Section  13  then  files  a  com- 
plaint before  the  Commission  asking  for  the  establish- 
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ment  of  a  through  route  and  charging  that  the  carriers 
have  failed  to  provide  facilities  for  the  operation  of  the 
through  route,  which  is  one  of  the  things  that  the  law  now 
says  the  carriers  must  do.  Under  that  clause  of  Section 
15  which  gives  the  Commission  the  authority  to  provide 
the  conditions  under  which  the  through  route  shall  be 
operated,  might  not  the  Commission  have  the  right  then, 
if  the  carriers  fail  to  agree  upon  a  reasonable  rule,  for 
the  interchange  of  equipment,  to  make  an  order?  That 
is  the  question  that  has  bothered  me  in  connection  with 
this  thing.  Of  course,  I  felt  that  if  that  question  did 
arise,  that  we  ought  to  be  able  to  sustain  the  rules  under 
which  equipment  is  now  exchanged,  as  being  reasonable 
rules,  and  that  therefore  the  carriers  would  have  pro- 
vided reasonable  rules  for  the  interchange  of  equipment. 
But  it  seems  to  me  it  is  a  very  serious  question  whether 
the  Commission  under  those  clauses  of  Sections  13  and 
15  have  the  jurisdiction  over  that  matter. 

The  CHAIRMAN.  Tour  opinion  is  that  it  has,  or 
that  the  law  undertakes  to  give  it  that  power? 

Mr.  WOOD.  It  seems  to  me  the  law  undertakes  to 
give  that  power,  Mr.  Chairman.  Whether  it  confers  it 
sufficiently  may  be  open  to  question. 

Mr.  WICKHAM.  It  seems  to  me  that  the  language 
of  the  Act  and  the  intent  of  Congress  are  fairly  clear,  and 
the  question  presented  to  my  mind  is  one  of  power — 
whether  Congress  has  got  the  power  to  give  this  author- 
ity to  the  Commission.  It  seems  to  me  to  be  an  uncon- 
stitutional power.  It  seems  to  me  that  we  are  presented 
here  with  the  question  as  to  whether  we  are  going  to 
submit  absolutely,  to  lie  down,  or  whether  we  have  got 
any  rights  left  at  all  under  the  Constitution.     Now,  of 
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course,  I  realize  the  wisdom  of  living  in  peace,  as  far  as 
we  can,  but  I  agree  with  Mr.  Eoosevelt  in  his  doctrine 
that  a  strong  navy  is  the  surest  guarantee  of  peace,  and 
that  we  would  better  be  prepared  with  some  constitu- 
tional ground  to  base  our  action  upon,  in  case  it  arises. 
It  therefore  seems  to  me,  in  the  view  I  take  of  it,  that  the 
question  is,  Has  Congress  the  power  to  delegate  this 
authority?  And  now,  in  the  California  Orange  Routing 
case,  I  find  that  Mr.  Justice  Peckham,  delivering  the 
opinion  of  the  court,  a  case  decided  in  1906,  and  I  don't 
know  of  any  constitutional  change  that  has  occurred  since 
that  day  to  make  this  language  less  applicable  now  than 
it  was  then— Mr.  Peckham  said,  200  U.  S.  536,  the  Cali- 
fornia Eouting  case : 

It  is  also  undoubted  that  a  common  carrier  need 
not  contract  to  carry  beyond  its  own  line,  but  may 
there  deliver  to  the  next  succeeding  carrier  and  thus 
end  its  responsibility,  and  charge  its  local  rate  for 
the  transportation.  If  it  agree  to  transport  beyond 
its  own  line  it  may  do  so  by  such  lines  as  it  chooses. 

Now  that  would  seem  to  indicate  that  the  carrier  has 
a  property  right,  and  if  such  property  right  exists  the 
carrier  can  not  be  deprived  of  it,  except  under  the  law 
requiriQg  just  compensation  to  be  made.  That  is  em- 
phasized in  the  very  last  case  on  the  subject,  where  Jus- 
tice Holmes,  in  the  Portland  Gateway  case  decides,  as 
late  as  March,  1910,  in  the  Interstate, Commerce  Commis- 
sion V.  Northern  Pacific  Eailway  Company,  and  not  yet 
reported  in  the  United  States  Supreme  Court  Eeports, 
but  to  be  found  in  30  Supreme  Court  Reporter,  page  417, 
as  follows,  using  this  very  suggestive  language: 
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And  when  we  are  dealing  with  an  administrative 
order  that  seriously  affects  property  rights,  and 
does  so  by  way  rather  of  fiat  than  of  adjudication, 
there  would  seem  to  be  no  reason  for  not  taking  the 
words  of  the  statute  in  their  natural  significance. 

While  he  does  not  raise  the  question  of  constitution- 
ality, y«t  those  two  very  recent  cases,  taken  in  connection 
with  each  other,  would  seem  to  recognize  that  there  is 
vested  in  the  carrier  some  property  rights  which  are  still 
left  within  the  protection  of  the  Constitution  and  the 
amendments  thereto. 

The  CHAIRMAN.  Mr.  Wickham,  it  is  not  so  much 
now,  at  this  stage,  a  question  of  the  constitutionality  of 
the  provision,  but  as  to  whether  the  Act  intends  to  vest 
this  power  in  the  Commission.  The  question  raises  that 
point.    What  is  your  view  about  that! 

Mr.  WICKHAM.  My  view  about  that  was  that  in 
this  Act  Congress  endeavored  to  put  in  a  dragnet  clause 
and  tie  up  all  the  ends,  so  far  as  it  could,  and  give  the 
Commission  absolute  control,  as  far  as  it  could  do  so, 
and  the  question  is  as  to  whether  we  are  going  to  sur- 
render or  fight.  The  question  of  fight  seems  to  me  to 
address  itself  to  our  constitutional  rights. 

COL.  COLSTON.  You  don't  think  there  is  any  doubt 
about  what  Congress  intended  ? 

Mr.  WICKHAM.    I  am  afraid  not. 

Mr.  PATTERSON.  Do  you  think  Congress  intended 
to  confer  upon  the  Commission  the  power  to  require  of 
the  carrier  the  building  of  elevators,  equipment  and  re- 
frigerator cars  ? 

Mr.  WICKHAM.     The  building  of  them— I  rather 
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think  they  intended  to  make  the  carrier  provide  itself 
with  them  either  by  construction  or  purchase. 

Mr.  PATTERSON.  Can  the  Commission  enter  an 
order  directing  the  carrier  to  buy  a  thousand  cars? 

Mr.  WICKHAM.  I  think  not,  sir,  and  therefore  I 
thiak  it  is  not  within  the  constitutional  power  of  Con- 
gress to  give  that  authority  to  the  Commission. 

COL,  COLSTON,  That  is  your  reason,  and  not  be- 
cause Congress  has  not  attempted  to  do  it? 

Mr.  WICKHAM.  That  is  my  reason,  and  not  because 
Congress  has  not  attempted  to  do  it.  I  believe  Congress 
has  attempted  to  do  it,  and  the  only  question  left,  to  my 
mind,  is  whether  we  have  any  rights  left  that  the  Consti- 
tution will  preserve  to  us.  Therefore,  in  that  line,  I  trust 
that  it  may  be  the  sense  of  the  Conference  that  we  pre- 
pare for  action. 

Mr.  NORTHEOP.  Addressing  myself  to  the  ques- 
tion you  put  to  Mr.  Wickham,  very  briefly,  I  beg  to  call 
attention  to  the  fact  that  Section  15  gives  to  the  Com- 
mission the  right  to  condemn  an  unreasonable  practice 
and  to  substitute  a  reasonable  and  just  practice.  It  says 
that  the  Commission  can  make  any  individual  or  just 
classification,  regulation  or  practice  whatsoever,  in  sub- 
stitution for  unreasonable  practices.  That  is  page  14, 
Section  15  of  the  Act.    It  is  page  27  of  the  other. 

The  CHAIRMAN.  If  all  the  members  would  use  this 
edition  of  the  Act,  the  Railway  World  edition,  it  would 
save  confusion.  Members  who  have  not  that  edition  I 
can  supply  with  a  few  copies. 

Mr.  NORTHROP.  The  language  which  I  wish  to 
call  attention  to  is  on  page  27  of  that  edition,  down 
towards  tiie  middle  of  the  page : 
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The  Commission  is  hereby  authorized  and  em- 
powered to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed  in  such 
case  as  the  maximum  to  be  charged,  and  what  indi- 
vidual or  joint  classification,  regulation  or  practice 
is  just,  fair  and  reasonable — 

Please  note  that  the  Act  used  the  word  "practice." 
Now  let  us  consider  that  word: 

— and  to  make  an  order  that  the  carrier  or  carriers 
shall  cease  and  desist  from  such  violation  to  the 
extent  to  which  the  Commission  finds  the  same  to 
exist,  and  shall  not  thereafter  publish,  demand  or 
collect  any  rate  or  charge  for  such  transportation  or 
transmission  in  excess  of  the  maximum  rate  or 
charge  so  prescribed,  and  shall  adopt  the  classifica- 
tion and  shall  conform  to  and  observe  the  regulation 
or  practice  so  prescribed. 

Now,  dealing  directly  with  the  question  asked  as  to 
the  interchange  of  cars,  I  call  your  attention  to  the 
language  of  Mr.  Justice  Holmes  in  the  case  of  Louisville 
&  Nashville  Eailroad  Co.  v.  Central  Stock  Yards,  212  U. 
S.  132: 

It  was  argued,  however,  that  the  requirement 
that  the  plaintiff  in  error  should  deliver  its  own 
cars  to  another  road  was  void  under  the  Fourteenth 
Amendment  as  an  unlawful  taking  of  its  property. 
In  view  of  the  well-known  and  necessary  practice  of 
connecting  roads,  we  are  far  from  saying  that  a 
valid  law-could  not  be  passed  to  prevent  the  cost  and 
loss  of  time  entailed  by  needless  trans-shipment  or 
breaking  bulk,  in  case  of  an  unreasonable  re- 
fusal   by    a    carrier    to    interchange    cars    with 
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another  for  through  traffic.  We  do  not  pass 
upon  the  question.  It  is  enough  to  observe 
that  such  a  law  perhaps  ought  to  be  so  limited 
as  to  respect  the  paramount  needs  of  the  carrier  con- 
cerned, and  at  least  could  be  sustained  only  with  full 
and  adequate  regulations  for  his  protection  from  the 
loss  or  undue  detention  of  cars,  and  for  securing  due 
compensation  for  their  use. 

So  we  see  that  the  Supreme  Court  considers  the  inter- 
change of  cars  as  a  practice,  a  necessary  practice.  We 
also  see  that  in  this  obiter  dictum,  which  we  know  by  ex- 
perience sometimes  becomes  a  decision  of  the  court  in 
a  few  years,  that  they  point  out  that  it  is  possible  to 
pass  a  law  requiring  an  interchange  of  cars,  provided 
that  law  makes  due  provision  for  compensation  and  the 
quick  return  of  the  cars.  Now,  here  is  this  Commission 
vested  with  power  to  make  an  order  concerning  practices. 
We  must  observe  that  order.  That,  of  course,  is  legis- 
lation, and  if  we  concede  that  Congress  has  power  to  del- 
egate legislative  authority  to  the  Commission,  it  seems 
to  me  there  is  great  danger,  at  least,  that  the  Commission 
would  have  power  to  make  a  law  in  accordance  with  the — 

The  CHAIEMAN.    To  make  an  order,  you  mean. 

Mr.  NOETHROP.    To  make  an  order,  which  is  a  law. 

The  CHAIEMAN.    Not  necessarily. 

Mr.  NOETHEOP.  Of  course,  not  necessarily.  If  it 
is  not  lawful  it  is  not  law.  I  am  not  entering  into  the 
discussion  of  whether  Congress  has  the  right  to  delegate 
legislative  power  or  not.  Mr.  Olney  wrote  a  strong  ar- 
ticle in  which  he  took  the  position  that  there  was  no  such 
power  in  Congress.  But  I  don't  know  whether  that 
question  has  been  raised  in  the  courts.    However,  we  will 
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assume  that  Congress  has  that  power  to  delegate  legis- 
lative power  to  the  Commission.  Certainly,  then,  this 
Act  gives  the  Commission  a  right  to  make  a  law  as  to  a 
practice.  The  Supreme  Court  has  stated  that  this  is  a 
practice,  the  interchange  of  cars,  and  if  the  law  is  prop- 
erly framed,  that  it  would  probably  be  constitutional.  Of 
course  that  is  an  obiter,  not  decided  in  that  case.  They 
expressly  say  so.  But  unquestionably  there  is  danger 
that  that  may  be  held  a  valid  delegation  of  legislative 
authority  to  the  Commission.  Certainly  it  seems  to  me, 
answering  your  question,  that  we  can  not  escape  the  con- 
clusion that  the  intent  of  this  Act  was  to  vest  that  power 
in  the  Commission.  And  I  respectfully  suggest  that  it 
would  be  safer  for  us  not  to  answer  that  question,  the 
question  that  has  been  put  here.  I  would  leave  it  open  to 
anybody  to  dispute  the  authority  of  the  Commission.  Of 
course,  the  Act  has  surrounded  the  making  of  through 
routes  with  certain  limitations.  But  when  you  note  the 
repetition  of  the  word  "practice"  in  that  clause  of  Sec.  15 
of  the  Act  and  read  it  in  connection  with  what  the  Su- 
preme Court  says  there  in  this  opinion  in  212  U.  S.,  stat- 
ing that  it  is  a  practice  and  a  necessary  practice,  and  that 
some  constitutional  law  could  be  framed  to  require  a  car- 
rier to  interchange  cars,  let  its  cars  go  off  its  own  line, 
provided,  of  course,  due  compensation  was  made  and  the 
safety  of  the  cars  and  equipment  provided  for,  and  non- 
repetition  of  the  word  "practice"  in  that  clause  of  Sec- 
tion 15  of  the  Act  and  read  it  in  connection  with  what  the 
Supreme  Court  says  there  in  this  opinion  in  212  U.  S., 
stating  that  it  is  a  practice  and  a  necessary  practice,  and 
that  some  constitutional  law  could  be  framed  to  require 
a  carrier  to  interchange  cars,  let  its  cars  go  off  its  own 
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line,  provided,  of  course,  due  compensation  was  made  and 
the  safety  of  the  cars  and  equipment  provided  for,  and 
non-detention,  a  doubt  as  to  the  constitutionality  of  this 
provision  arises.  The  Act  is  very  adroitly  drawn,  and  it 
seems  to  me  the  best  disposition  of  this  question  would 
be  not  to  answer  it  at  all. 

Mr.  WICKHAM.  May  I  ask  you  a  question?  The 
just  compensation,  as  contemplated  in  that  Act  is  a  quasi 
exercise  of  the  right  of  eminent  domain,  is  it  not? 

Mr.  NORTHROP.    No,  sir,  I  don't  think  so. 

Mr.  WICKHAM.    Why  not? 

Mr.  NORTHROP.  Because,  it  seems  to  me,  that  all 
this  regulation  here  that  the  Government  is  undertaking 
now  rests  not,  as  it  is  sometimes  thought,  upon  the  clause 
of  the  Constitution  which  gives  them  the  right  to  regu- 
late commerce,  directly,  although  this  particular  thing 
may  come  within  that  clause,  but  when  you  come  down 
to  the  rate  question,  for  instance,  which  is  the  just  com- 
pensation, the  Government  has  that  power,  if  it  has  it 
at  all,  solely  as  a  police  power  incident  to  the  protection 
of  interstate  commerce.  The  Supreme  Court  has  stated, 
in  125  U.  S.,  I  think  it  is,  in  some  old  railroad  rate  case^ — 
I  can't  remember  the  name  of  it — that  the  power  to  make 
rates  springs  from  the  police  power,  and  if  it  be  so  in  the 
State,  it  must  be  so  ia  the  Federal  Government.  And  in 
173  U.  S.,  the  case  of  the  Lake  Shore  &  Michigan  South- 
ern V.  Smith,  Mr.  Justice  Peckham  repeated  that,  over 
and  over  again,  and  said  that  the  power  to  make  rates 
was  limited  and  only  vested  in  the  State  or  in  the  Govern- 
ment by  virtue  of  the  police  power.  Those  rates  must 
be  maximum  rates.  The  theory  is  that  they  must  be 
rates  which  will  prevent  extortion — just  exactly  the  same 
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principle  which  allows  a  State  to  limit  the  rate  of  interest. 
There  is  where  the  just  compensation  comes  in.  They 
have  no  right  to  deal  with  rates  on  the  eminent  domain 
theory  at  all.  The  railway's  property  is  not  taken  for  a 
Government  purpose.  Eminent  domain  simply  gives  the 
State  the  right  to  take  property  for  a  public  use.  They 
can't  take  it  for  a  private  use.  All  this  railroad  property 
is  used  for  the  private  purposes  of  individuals,  and  it 
is  private  property — it  is  not  taken  by  the  State  at  all. 
Therefore  the  only  right  they  have  to  make  a  rate  is  to 
prevent  extortion,  in  exercise  of  the  police  power.  The 
United  States  Government  itself  has  no  general  police 
power,  but  it  has  a  police  power  incidental  to  whatever 
is  necessary  to  carry  out  the  great  powers  vested  by  the 
Constitution  in  the  Government.  And  when  you  read  the 
Constitution  and  this  clause  to  regulate  commerce,  they 
would  have  no  power  at  all  to  make  a  rate  if  it  was  not 
that  they  have  certain  police  powers  incidental  to  the 
commerce  clause,  according  to  the  decisions  as  they  stand 
to-day,  and  when  they  make  a  rate  they  must  make  a 
maximum  rate,  a  maximum  schedule  of  rates,  not  a  rea- 
sonable rate. 

The  CHAIEMAN.  One  question,  Mr.  Northrop.  You 
don't  mean  to  say  the  Commission  has  power  to  make  a 
schedule  of  maximum  rates'? 

Mr.  NOETHEOP.    Not  under  this  Act. 

The  CHAIEMAN.    Or  any  act! 

Mr.  NOETHEOP.  If  you  ask  my  own  personal  opin- 
ion about  that,  I  believe  that  when  the  Commission  under- 
takes to  make  particular  rates,  it  is  just  simply  taking 
away  the  management  of  the  company. 

The  CHAIEMAN.    But  you  don't  mean  to  say  that 
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the  Commission  has  power  under  any  act  to  make  a 
schedule  of  maximum  rates? 

Mr.  NORTHROP.  Under  no  existing  act.  It  can 
take  it  up  piece  by  piece,  as  they  are  doing,  and  practi- 
cally come  to  the  making  of  a  schedule  of  maximum  rates. 
But  under  this  Act,  of  course,  they  have  power  simply  to 
deal  with  individual  rates.  I  doubt  very  seriously 
whether  that  is  not  taking  away  the  management  of  the 
company.  But  I  didn't  mean  to  talk  so  long,  but  was 
simply  trying  to  answer  the  question  Mr.  Wickham  put. 
If  they  took  the  property  itself  on  the  theory  of  eminent 
.domain  they  would  have  to  give  us  the  value  of  the  prop- 
erty. But  when  they  provide  for  the  use  of  our  property 
to  the  public,  either  in  interchange  or  otherwise,  the  limit 
of  the  power  of  the  Government  is  to  make  a  maximum 
rate  which  will  prevent  extortion.  If  they  make  that  so 
low  that  we  don't  get  just  remuneration,  then  under  the 
Fifth  Amendment  we  have  a  right  to  come  in  and  get 
just  compensation  or  to  restrain  them  from  taking  away 
property  without  due  process  of  law.  But  in  none  of 
those  questions  is  the  power  of  eminent  domain  involved 
at  all,  as  I  see  it.  I  speak  with  great  deference ;  I  may 
be  wrong. 

Mr.  "WICKHAM.  Without  attempting  to  argue  the 
question,  I  can  not  subscribe  to  the  views  expressed  by 
Mr.  Northrop.  I  merely  express  my  dissent  without 
going  into  detail. 

The  CHAIRMAN.  I  will  say  in  that  connection  that 
acquiescence  on  the  part  of  other  members  of  the  Con- 
ference in  anything  one  member  says  in  these  discussions 
will  not  be-  taken  as  an  admission  on  their  part  that  they 
agree  with  him. 
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Mr.  LATHEOP.  I  have  only  one  suggestion,  and 
that  is  very  brief.  I  am  in  hearty  concurrence  with  the 
views  of  Mr.  Wickham  in  regard  to  this  matter.  I  think 
the  powers  of  the  Commission  in  this  regard  should  be 
sharply  challenged,  and  it  seems  to  me  one  fatal  objec- 
tion to  the  exercise  of  power  by  the  Commission  is  the 
fact  that  there  is  no  provision  in  the  law  for  an  appeal 
to  a  judicial  body  to  finally  determine  the  just  compen- 
sation to  which  we  are  entitled  for  the  use  of  our  prop- 
erty when  it  goes  off  our  own  lines. 

Mr.  TAYLOR.  In  connection  with  the  last  point 
which  was  made,  I  desire  to  call  attention  to  the  similar-  - 
ity  of  the  language  used  in  the  amendment  to  Section  1 
to  the  language  used  by  Mr.  Justice  Holmes  in  the  Louis-  ■ 
ville  &  Nashville  case  in  212  U.  S.,  which  Mr.  Northrop 
referred  to.  On  page  12  of  this  Eailway  World  pamphlet 
it  is  made  the  duty  of  the  carrier  as  to  through  routes  "to 
make  reasonable  rules  and  regulations  with  respect  to 
the  exchange,  interchange  and  return  of  cars  used 
therein,  and  for  the  operation  of  such  through  routes,  and 
providing  for  reasonable  compensation  to  those  entitled 
thereto,"  thus  covering  specifically  the  particular  points 
which  Mr.  Justice  Holmes  stated  should  be  provided  for 
in  a  law  requiring  the  interchange  of  equipment.  Now, 
it  seems  to  me  possible  that  the  framers  of  this  Act,  in 
using  that  language,  had  in  mind  meeting  the  point  last 
made  about  compensation,  by  putting  the  duty  of  making 
the  provision  for  compensation  upon  the  carriers,  thus 
making  it  a  practice  of  the  carriers,  and  making  it,  as 
a  practice,  reviewable  by  the  Commission  and  subject  to 
its  order  under  Section  15,  thus  bringing  the  compensa- 


Digitized  by  Microsoft® 


53 

tion  feature  under  the  order  of  the  Commission  under 
Section  15,  as  a  practice  of  the  carrier. 

Mr.  WICKHAM.  May  I  ask  a  question,  Mr.  Taylor? 
Isn't  that  just  compensation  that  has  been  referred  to 
a  judicial  question? 

Mr.  TAYLOE.  Well,  I  am  merely  speaking  of  what 
the  object  of  the  framers  of  this  Act  was.  I  think  they 
endeavored  to  bring  the  compensation  under  the  juris- 
diction of  the  Commission  and  subject  to  the  order  of 
the  Commission,  by  making  the  compensation  a  practice 
of  the  carrier. 

The  CHAIRMAN.  Is  it  your  idea,  Mr.  Taylor,  that 
the  Commission  can  provide  such  compensation,  for  the 
carrier  in  the  interchanging  of  cars,  as  the  carrier  is 
entitled  to? 

Mr.  TAYLOE.  It  seems  to  me,  passing  the  question 
whether  the  Act  is  valid  or  not,  the  framers  of  the  Act 
had  in  mind  that  case  in  212  U.  S.,  and  undertook  to 
make  it  the  duty  of  the  carriers  to  establish  between 
themselves  a  reasonable  compensation,  and  then  under- 
took, by  making  all  such  practices  of  the  carrier  subject 
to  the  order  of  the  Commission,  to  give  the  Commission 
power  to  review  the  action  of  the  carriers  in  fixing  the 
compensation  between  themselves. 

The  CHAIEMAN.  And  what  tribunal  is  given  power 
to  review  the  action  of  the  Commission  in  that  respect? 

Mr.  TAYLOE.  That  I  have  not  considered.  Of 
course,  perhaps  the  Commerce  Court  might  have  such 
jurisdiction,  but  I  have  not  considered  it. 

Mr.  BUNN.  I  question  very  seriously  whether  Mr. 
Lathrop's  suggestion  is  right,  that  there  is  no  review  of 
the  Commission's  orders  in  respect  to  the  per  diem  and 
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the  exchange  of  cars.  A  joint  rate,  we  will  say,  is  estab- 
lished by  the  Commission  under  its  power,  where  car- 
riers have  failed  to  do  so.  The  initial  carrier,  which  is 
a  common  case,  has  a  very  short  haul  in  the  joint  trans- 
portation, and  insists  that  the  other  carrier  must  furnish 
the  car,  which  is  objected  to.  The  matter  goes  to  the 
Commission,  and  it  makes  its  order  fixing  the  terms  of 
interchange,  possibly  providing  that  some  of  the  burdens 
shall  rest  upon  each  carrier,  and  the  per  diem.  If  that 
is  an  unreasonable  order  under  the  particular  facts  of 
a  case,  if  the  per  diem  is  inadequate  compensation  or  if 
the  terms  of  interchange  are  unreasonable  and  arbitrary, 
it  may  well  be  that  the  Commerce  Court  has  a  complete 
right  to  consider  the  order  upon  review.  And  if  that 
is  true,  and  if  the  carrier  is  thus  protected  from  the  pos- 
sible loss  of  its  property,  loss  of  its  revenue,  possible  giv- 
ing of  credit  to  a  connecting  line  which  is  irresponsible 
in  any  given  case,  that  would  seem  to  save  the  constitu- 
tionality of  the  law. 

Mr.  PATTERSON.  Suppose,  Mr.  Bunn,  a  shipper 
on  your  line  is  unable  to  get  cars.  There  is  a  car  short- 
age in  the  Northwest.  Would  you  understand  that  the 
Commission  had  any  jurisdiction,  leaving  out  now  all 
questions  of  constitutional  power,  any  jurisdiction  to 
enter  an  order  against  you  directing  you  to  furnish  a 
particular  shipper  cars,  in  the  absence,  of  course,  of  any 
question  of  discrimination? 

Mr.  BUNN.  I  don't  think  it  has,  and  I  think  if  it 
did— I  am  inclined  to  think  that  such  an  order  would  be 
reviewable  in  the  Commerce  Court. 

Mr.  PATTERSON.  Then  do  I  understand  that  you 
think  they  have  power  to  regulate  equipment? 
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Mr.  BUNN.  I  think  so.  It  is  all  met,  I  think,  by  my 
suggestion  that  they  have  got  to  act  reasonably  with  ref- 
erence to  the  facts  in  each  individual  case.  I  don't  think 
their  order  would  be  justifiable  on  a  carrier  to  furnish 
cars  the  carrier  did  not  have. 

Mr.  PATTERSON.  I  am  assuming  that  that  is  a 
reasonable  order. 

Mr.  BUNN.    I  think  it  would  be  unreasonable. 

Mr.  PATTERSON.  My  question  is  directed  not  to 
the  fact  whether  it  is  reasonable  or  whether  it  is  unrea- 
sonable, but  whether  it  is  under  the  jurisdiction  of  the 
Commission  at  all. 

Mr.  BUNN.    I  think  it  is  under  their  jurisdiction. 

Mr.  PATTERSON.  Suppose  you  had  no  refrigera- 
tion of  any  kind,  and  the  freight  shippers  desired  to 
make  shipment  by  your  line  and  desired  refrigeration. 
Can  the  Commission  order  you  to  furnish  shippers  with 
refrigerator  cars? 

Mr.  BUNN.    I  don't  want  to  concede  it  on  the  record. 

The  CHAIRMAN.  Mr.  Patterson,  wouldn't  that  be 
a  matter  concerning  the  reasonableness  of  the  order! 

Mr.  PATTERSON.  In  my  thought  about  the  matter 
I  am  disregarding  entirely  that  question.  I  am  assum- 
ing the  order  of  the  Commission  is  in  every  instance  a 
perfectly  reasonable  order.  What  I  want  to  get  at  is: 
Has  the  Commission  any  jurisdiction  over  the  question 
of  operating  facilities  such  as  these  ? 

Mr.  TAYLOR.  May  I  ask  if  there  is  not  some  basis 
for  distinction  between  furnishing  your  own  equipment 
to  persons  on  your  own  line  and  the  interchange  of  cars 
with  connecting  carriers.  That  is,  the  interchange  of 
cars  is  a  matter  of  practice  or  regulation,  whereas  the 
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furnishing  of  cars  to  men  on  your  own  line  may  be  a 
matter  of  not  having  the  cars,  a  matter  of  ability  on  the 
part  of  the  carrier. 

Mr.  PATTERSON.  My  own  idea  in  connection  with 
the  matter,  in  bringing  this  question  up,  was  that  our 
operating  officers  should  not  assume  that  these  matters 
could  be  settled  by  an  order  entered  by  the  Comimssion. 
I  am  of  opinion  that  the  Commission  has  no  jurisdiction 
in  the  matter.  If  the  Commission  and  courts  say  they 
have,  of  course,  we  will  bow  to  that  view. 

Mr.  BUNN.  I  agree  with  that.  I  think  we  ought  to 
abstain  from  asking  the  Commission  for  rulings  on  such 
cases.  I  agree  with  the  suggestion  that  we  ought  to  keep 
away  from  the  Commission  and  not  ask  for  any  orders 
on  this  subject. 

The  CHAIEMAN.  Is  there  any  further  discussion 
of  this  question?  I  should  like  to  know  the  pleasure  of 
the  Conference  with  respect  to  answering  these  questions 
asked,  or  whether  we  shall  just  content  ourselves  with 
the  discussion  that  may  be  made  of  them.  Some  of  the 
questions  can  be  answered  by  "Yes"  or  "No."  Others 
would  have  to  be  answered  differently. 

Mr.  DORAN.  Mr.  Chairman,  in  my  opinion  it  would 
be  better  for  us  to  confine  ourselves  merely  to  the  dis- 
cussion of  the  questions  and  not  now  attempt  to  arrive 
at  a  conclusion,  whether  by  majority  or  minority,  with 
regard  to  any  matter.  We  will  discuss  the  thing,  I  think, 
probably  with  more  freedom  if  we  feel  that  we  are  dis- 
cussing questions  only.  And  it  seems  to  me  that  all  of 
us  will  get  the  same  benefit  from  the  discussions  as  by 
endeavoring  to  record  a  conclusion  of  what  the  majority 
or  minority  think  on  the  subject,  because  I  assume,  of 
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course,  a  conclusion  arrived  at  by  a  majority  vote  here 
would  not  bind  anybody  when  he  had  a  particular  case 
that  came  up  before  him  where  the  facts  might  be  such 
as  to  present  the  question  in  a  different  light.  I  therefore 
think,  so  far  as  I  am  concerned,  that  we  should  confine 
ourselves  to  the  discussion  of  the  questions  alone. 

The  CHAIRMAN.  I  make  this  suggestion,  that  at 
other  conferences  where  we  have  considered  Federal 
Acts  affecting  railroad  interests  we  have  sometimes 
taken  the  course  of  answering  the  questions  as  we  went 
along,  and  at  others  we  have  appointed  a  committee,  at 
the  conclusion  of  our  Conference,  to  make  a  report  on 
the  questions,  using  the  information  derived  from  the  dis- 
cussions during  the  sessions  of  the  Conference,  as  well  as 
any  other  information,  and  undertake  to  answer  the  ques- 
tions, and  also  to  make  such  recommendations  as  were 
deemed  important  as  to  the  manner  of  dealing  with  the 
several  propositions.  Now,  it  might  be  well,  after  we 
have  gotten  through  our  discussions,  if  the  suggestion 
made  by  Mr.  Doran  is  followed,  to  then  determiue 
whether  we  shall  appoint  such  a  committee  for  the  pur- 
pose of  making  such  a  report.  It  will  be  understood,  if 
this  plan  is  followed,  that  we  will  not  undertake  to  answer 
the  questions  formally  as  we  go  along,  and  we  will  take 
them  up  in  their  order  and  discuss  them,  and  after  the 
conclusion  of  such  discussion  we  can  then  determine 
whether  we  want  a  committee  to  make  a  report  upon 
them. 

Is  there  any  further  discussion  of  this  first  question? 
If  not,  we  will  porceed  to  the  second  question.  Question 
1  has  been  sub-divided.  "We  have  discussed  the  first  sub- 
division.   The  second  sub-division  of  that  question  is : 
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What  significance  has  the  new  provision  with  re- 
spect to  the  carriers  providing  facilities  for  operat- 
ing such  through  routes,  etc.,  when  considered  in 
connection  with  the  second  paragraph  of  Section  3 
of  the  present  Act? 

The  second  paragraph  of  Section  3  of  the  present  Act 
reads  as  follows,  on  page  15  of  the  pamphlet : 

Every  common  carrier  subject  to  the  provisions 
of  this  Act  shall,  according  to  their  respective 
powers,  afford  all -reasonable,  proper  and  equal  facil- 
ities for  the  interchange  of  traffic  between  their  re- 
spective lines,  and  for  the  receiving,  forwarding  and 
delivering  of  passengers  and  property  to  and  from 
their  several  lines  and  those  connecting  therewith, 
and  shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines;  but  this  shall  not  be 
construed  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in  like  business. 

The  question  raised  is  whether  there  is  any  conflict 
between  those  two  provisions,  especially  so  far  as  the 
limitation  of  the  second  paragraph  of  Section  3  is  con- 
cerned, which  reads  this  way: 

But  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  engaged  in  like 
business. 

I  prepared  that  question  with  a  view  to  having  it  dis- 
cussed, as  to  whether  that  limitation  or  that  protection 
in  behalf  of  the  carrier  still  exists,  notwithstanding  the 
new  Act,  or  whether  a  carrier  is  now,  under  the  new  Act, 
bound  to  give  the  use  of  its  tracks  or  terminal  facilities 
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to  another  carrier  engaged  in  like  business,  under  an 
order  of  the  Commission,  or  whether  that  protection  still 
exists  in  behalf  of  the  carrier,  notwithstanding  all  that 
is  said  on  that  subject  in  the  new  Act.  Does  any  gentle- 
man desire  to  be  heard  on  that  point?  I  am  inclined  to 
the  view,  speaking  for  myself,  that  that  qualification  of 
Section  3  still  exists.  Had  it  been  the  intention  of  the 
Act  to  take  away  that  protection  from  the  carrier  it 
would  have  been  expressly  so  provided,  and  a  repeal  of 
so  much  of  Section  3  would  have  been  enacted.  I  think 
we  may  consider  that  we  are  not  bound  any  more  now 
than  we  were  before  the  passage  of  this  new  Act,  to  yield 
the  rights  we  were  afforded  in  that  respect  by  the  origi- 
nal Act. 

Mr.  LATHEOP.  Mr.  Chairman,  there  is  one  sugges- 
tion that  I  would  like  to'make  apropos  of  what  Mr.  Doran 
said,  in  regard  to  taking  votes  on  these  questions.  It 
comes  up  aptly  in  connection  with  this  sub-division  which 
you  have  just  read,  and  I  think  it  also  comes  up  aptly 
under  the  first  question  which  was  discussed  at  length. 
Of  course,  nobody  is  going  to  be  bound,  after  this  Con- 
ference in  dealing  with  questions  which  may  arise  on  his 
own  line  in  concrete  cases  that  may  be  put  up.  Nobody 
is  going  to  be  bound  by  what  is  decided  here,  even  though 
it  be  by  unanimous  vote.  But  it  does  seem  to  me  that  it 
would  be  very  helpful  to  all  of  us  to  find  out  either  what 
the  unanimous  view  is  or  what  the  majority  view  is  in 
regard  to  any  of  these  questions.  It  would  aid  us  in  deal- 
ing with  them  in  the  future,  so  that  if,  after  discussion,  a 
unanimous  result  was  reached,  we  might  feel  that  it  was 
safe  and  prudent  and  the  proper  course  to  pursue  that 
idea  or  the  result  outlined  by  the  unanimous  vote,  in 
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dealing  with  ooncrete  cases.  So,  where,  after  discussion, 
there  was  a  substantial  majority  in  regard  to  any  par- 
ticular view,  even  though  the  individual  lawyer,  in  deal- 
ing with  that  question  when  it  came  up,  might  at  first 
blush  be  inclined  to  take  the  other  view,  yet  if  there  was 
a  pronounced  opinion  against  him  at  this  Conference,  he 
would  be  led  to  question  the  soundness  of  his  own  view, 
or  at  least  to  consider  the  question  with  more  care  besfore 
deciding  it.  Now,  it  seems  to  me  that  it  would  be  helpful 
for  every  man  here  to  know,  after  discussion  is  had,  how 
the  sentiment  of  this  Conference  was,  whether  unanimous 
or  by  a  majority  vote,  as  to  the  questions  that  were  dis- 
cussed and  settled.  Now,  I  know  it  would  be  helpful  to 
me  to  find  out  what  the  majority  of  lawyers  here  think, 
even  though  they  may  not  have  given  careful  and  pains- 
taking thought  to  these  questions,  as  Mr.  Hamilton  ob- 
served, and  as  is  in  part  true,  and  perhaps  largely  true. 
In  spite  of  that,  it  seems  to  me,  in  view  of  the  discussions, 
that  we  will  all  be  brought  at  this  time  to  some  conclu- 
sion, as  the  result  of  our  previous  study  and  knowledge 
of  these  questions.  I  have  at  the  present  time  some  views 
upon  them.  I  should  like  to  know  what  the  majority 
view  is  in  regard  to  the  first  question  which  we  discussed 
at  length.  Personally,  I  think  that  there  would  be  a 
unanimous  vote  agreeing  with  the  Chairman  in  regard 
to  the  second  sub-division  of  this  question.  But  where 
no  harm  can  be  done,  it  would  seem  to  me  helpful  to  take 
a  vote  after  the  discussion  on  each  question  is  concluded, 
and  I  therefore  move  that  that  be  the  rule  of  our 
procedure. 

(The  motion  being  duly  seconded,  it  was  so  ordered.) 
The  CHAIEMAN.    Well,  let  us  have  a  vote  on  the 
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first  question.  Those  in  favor  of  answering  that  question 
in  the  affirmative  will  say  "Aye."  Those  of  a  contrary 
mind  will  say  "No."    I  am  unable  to  determine. 

Mr.  PAEKEE.  It  seems  to  me  that  perhaps  some  of 
the  difference  of  opinion  in  the  vote  on  that  question 
arises  from  the  word  "power"  in  the  phrase:  "Has 
the  Commission  the  power?"  I  think  that  there  are  two 
questions  there — first,  whether  the  power  is  given  by  this 
Act,  and,  second,  if  so,  is  the  Act  constitutional?  If  I 
might  make  a  suggestion,  perhaps  it  would  be  advisable 
to  split  that  question  into  two  questions. 

The  CHAIEMAN.  I  think  that  is  a  very  good  sug- 
gestion. 

Mr.  CUNNING-HAM.  I  would  suggest  that  the  ques- 
tion really  involves  three  questions.  I  might  be  of  the 
opinion  that  the  Commission  had  been  given  power  under 
the  Act  to  regulate  the  interchange  of  equipment  as  be- 
tween connecting  lines,  and  the  amount  of  per  diem,  in 
accomplishment  of  the  provisions  with  reference  to 
through  routes  and  joint  rates^and  yet  might  not 
be  of  the  opinion  that  the  Commission  had  gen- 
eral power  to  regulate  the  matter  of  interchange- 
able equipment  between  connecting  lines,  and  the 
matter  of  per  diem.  My  opinion  is  that  the 
Commission  has,  as  an  incident  to  the  power  to  make 
new  routes  and  joint  rates,  necessarily  the  power  to  reg- 
ulate the  interchange  of  equipments  in  such  through 
routes,  and  the  matter  of  per  diem  rates,  but  that  the 
Commission  has  not  the  power  to  regulate  the  equipment 
between  carriers  and  the  matter  of  per  diem  between 
carriers. 
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Mr.  WEST.  I  probably  should  call  the  attention  of 
the  Conference  to  an  opinion  of  the  Supreme  Court  in 
the  last  Supreme  Court  Eeporter — The  Southwestern 
Eailway  Co.  v.  The  State  of  Arkansas,  in  which  the  court 
discusses  in  very  emphatic  terms  the  importance  to  the 
shipping  public  of  carriers  interchanging  their  cars,  one 
another's  cars,  on  through  routes.  That  case  went  to 
the  Supreme  Court  of  the  State  of  Arkansas,  arising 
under  an  order  of  the  Commission  of  Arkansas,  and  also 
under  the  statute  of  Arkansas  requiring  carriers  abso- 
lutely to  furnish  cars  upon  five  days'  written  notice,  and 
upon  refusal  of  the  carrier  to  comply  with  that  demand 
for  cars  in  State  business,  providing  that  a  suit  might  be 
brought  for  penalties  and  recovery.  The  defense  was, 
among  other  things,  that  the  cars  were  engaged  in  inter- 
state traffic  and  were  beyond  the  control  of  that  carrier, 
in  accordance  with  the  rules  of  the  American  Eailway 
Association ;  that  the  carrier  belonged  to  that  association 
and  under  its  rules  had  permitted  its  cars  to  go  off  of 
its  rails,  and  that  90  per  cent  of  the  carriers  in  the 
country  belonged  to  the  association,  and  that  it  was  nec- 
essary to  belong  to  that  association,  and  the  rules  of  that 
association  were  not  sufficient  to  permit  it  always  to  get 
back  its  cars.  The  Arkansas  Supreme  Court  held  that 
that  was  of  itself  no  defense,  and  descanted  at  length 
upon  that  point,  and  the  fact  that  the  company  belonged 
to  that  association,  and  said  it  was  the  duty,  however,  of 
carriers  to  establish  through  routes  and  interchange  their 
cars,  because  it  would  work  serious  damage  to,  and  ham- 
per the  shippers  of  the  country  if  they  failed  to  do  so. 
Now,  when  that  case  reached  the  Supreme  Court  of  the 
United  States,  that  court  said  that  what  the  Arkansas 
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court  said  about  the  importance  and  necessity  of  the  mat- 
ter of  exchanging  cars  was  true,  but  whether  or  not  the 
rules  of  the  American  Eailway  Association  constituted 
a  proper  regulation  or  not  was  for  the  Interstate  Com- 
merce Commission  to  determine,  and  not  for  the  Arkan- 
sas Supreme  Court.  But  in  that  opinion  the  court  speaks 
of  the  absolute  importance  to  the  shipping  public  of 
establishing  routes  and  interchanging  their  cars,  and  of 
the  necessity  of  avoiding  the  breaking  of  bulk  at  the  ter- 
minus of  railroads. 

The  CHAIRMAN.  That  case  was  decided  in  the 
Supreme  Court  last  term,  wasn't  it! 

Mr.  WEST.  Yes,  sir.  It  is  in  the  last  volume  of  the 
Supreme  Court  Reporter.  It  is  not  published  in  the 
regular  report  yet. 

The  CHAIRMAN.    What  is  the  style  of  that  case? 
Mr.  WEST.     The  Southwestern  Railway  Co.  v.  The 
State  of  Arkansas.    The  reference  is  217  U.  S.  136. 

Mr.  MOORE.  I  make  this  motion  with  reference  to 
this  particular  question  and  any  similar  question  that  we 
have  yet  to  consider  that  seems  to  split  up  and  sub-divide 
into  several  questions,  that  we  pass  any  such  question  and 
refer  it  to  the  committee  that  acted  yesterday  for  the 
purpose  of  making  the  proper  sub-divisions  of  that  ques- 
tion, in  order  that  we  may  vote  knowingly  upon  it,  and 
that  we  only  vote  as  we  go  along  upon  questions  that  are 
so  simple — I  mean  so  simple  in  their  form — that  there  is 
no  difficulty  in  making  an  answer. 

(The  motion  being  duly  seconded,  was  carried.) 
The  CHAIRMAN.    Now,  the  second  question.    Sub- 
division b  of  question  1.    Is  it  the  pleasure  of  the  Con- 
ference to  pass  upon  that  question  now?     The  question 
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is  so  framed  that  it  can  hardly  be  answered  "Yes"  or 
"No." 

Mr.  BUNN.  I  move,  Mr.  Chairman,  that  we  answer 
that  the  provision  in  old  Section  3  remains  unaffected  by 
the  new  provision. 

The  CHAIRMAN.  We  will  take  the  question  in  that 
form,  then. 

Mr.  TRABUE.  I  hardly  feel  able  at  present  to  dis- 
cuss this  question  at  length,  but  it  may  be  well  to  con- 
sider somewhat  the  history  of  this  provision.  As  I  rec- 
ollect, there  was  a  case  of  the  Atchison,  Topeka  &  Santa 
Fe  against  the  Denver  &  New  Orleans  Railroad,  in  110 
U.  S.,  which  construed  the  Colorado  Constitution,  con- 
taining a  provision  similar  to  our  old  Section  3  in  the 
Act  of  1887.  The  Supreme  Court  in  that  case  deter- 
mined that  the  Colorado  provision  had  no  effect  whatso- 
ever except  to  require  physical  connection  of  the  rail- 
roads; that  it  did  not  enjoin  the  interchange  of  cars  or 
of  any  facilities,  and  that  decision  was  probably  the  oc- 
casion of  Section  3  in  the  Act  of  1887.  The  Court  of 
Appeals  of  Kentucky,  in  the  case  of  Louisville,  Cincinnati 
&  Lexington  Railway  Co.  v.  The  Shelbyville  Railroad 
Company,  82  Ky.,  made  a  similar  decision.  After  the 
Act  of  1887  the  question  of  facilities  for  interchange  of 
trafSc  arose  between  the  Kentucky  &  Indiana  Bridge  Co. 
and  the  Louisville  &  Nashville  Railroad  Co.  The  bridge 
company,  having  made  physical  connection  with  the 
Louisville  &  Nashville  Railroad  at  Seventh  and  Magnolia 
streets  in  Louisville,  Ky.,  an  application  was  made  by 
the  bridge  company  for  an  interchange  of  traffic,  and 
after  a  stubborn  fight  before  the  Commission,  the  order 
for  the  interchange  was  made  by  the  Commission,  the 
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opinion  being  handed  down  by  Judge  Cooley,  Mr.  Schoon- 
maker  dissenting.  The  bridge  company  filed  its  bill  be- 
fore Circuit  Judge  Jackson — afterwards  Mr.  Justice 
Jackson,  of  the  Supreme  Court  of  the  United  States — ^for 
the  enforcement  of  that  order,  which  was  denied  in  37 
Federal  Eeporter.  It  appeared  to  us  in  that  case  that 
the  facilities  for  which  we  were  contending  were  clearly 
within  the  English  acts;  so  that  my  off-hand  answer  to 
this  question  would  be  that  this  provision  of  the  Act 
referred  to  is  an  extension  of  the  facilities  in  the  contin- 
ual progress  toward  the  facilities  that  are  given  by  the 
English  acts. 

The  CHAIEMAN.  Is  it  your  view  that  the  qualifica- 
tion to  the  original  Section  3  still  stands  in  favor  of  the 
carriers — that  they  are  not  bound  to  give  up  their  tracks 
or  terminal  facilities  to  another  carrier  engaged  in  like 
business — or  do  you  think  the  new  Act  impliedly  repeals 
•that  qualification? 

Mr.  TEABUE.  I  don't  see  anything  in  the  new  Act 
that  repeals  the  qualification. 

COL.  COLSTON.  What  is  the  difference  in  phrase- 
ology between  the  two  acts! 

The  CHAIRMAN.  The  provision  of  Section  1  in- 
volved in  the  discussion  of  question  1,  sub-division  a,  is 
as  follows — on  page  12  of  the  pamphlet  containing  the 
Act.  This  is  the  new  provision — this  is  the  duty  imposed 
upon. the  carrier: 

And  to  provide  reasonable  facilities  for  operat- 
ing such  through  routes  and  to  make  reasonable 
rules  and  regulations  with  respect  to  the  exchange, 
interchange,  and  return  of  cars  used  therein,  and 
for  the  operation  of  such  through  routes,  and  pro- 
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viding  for  reasonable  compensation  to  those  entitled 
thereto. 

Mr.  TEABUE.  If  you  would  permit  me  to  make  a 
further  answer,  I  would  say  that  that  cancluding  provi- 
sion simply  forbids  the  requiring  of  a  railroad  company 
to  permit  another  company  to  come  upon  its  tracks  and 
facilities  with  its  equipment. 

Mr.  T.  B.  HARRISON,  JR.  If  I  may  make  a  sugges- 
tion, it  seems  to  me  that  the  facilities  spoken  of  in  the 
amendment  to  Section  1,  and  the  other  amendments,  are 
not  terminal  facilities  at  all  in  the  sense  that  terminal 
facilities  is  used  in  Section  3.  Those  facilities  are  cars 
and  through  billing  and  so  forth,  in  connection  with 
through  routes,  and  the  terminal  facilities  spoken  of  in 
Section  3  are  the  physical  facilities  and  have  nothing  to 
do,  except  in  a  most  indirect  way,  with  the  giving  to  the 
shipper  the  benefit  of  a  through  route.  It  would  have  to 
do  with  one  carrier  getting  the  advantage  of  and  the  use' 
of  another  carrier's  facilities — the  sidetracks  and  other 
tracks,  etc.,  and  I  think  it  is  pretty  clear  that  Section  3 
stands  as  it  was  originally. 

The  CHAIRMAN.  Gentlemen,  I  will  put  the  ques- 
tion. Those  who  are  of  opinion  that  the  second  para- 
graph of  Section  3  of  the  original  Act  is  still  in  force  will 
make  it  known  by  saying  "Aye;"  those  opposed,  "No." 

(The  motion  was  carried.) 

Question  1  is  further  sub-divided  and  question  (c) 
reads  this  way: 

Can  a  carrier,  under  the  above  provisions  of  the 
new  Act,  taken  in  connection  with  Section  3  of  the 
old  Act,  be  required  to  allow  the  same  facilities  for 
through  traffic  to  all  connecting  lines? 
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Mr.  BUNN.  I  move  we  answer  "No,"  Mr.  Chair- 
man. 

COL."  COLSTON.  I  would  like  to  hear  Mr.  Bunn 
upon  that  question. 

The  CHAIRMAN.  Will  you  briefly  state  your  view 
about  that  matter,  Mr.  Bunn  I 

Mr.  BUNN.  Mr.  Chairman,  in  view  of  the  strong 
limitation  which  this  Act  places  upon  the  power  of  the 
Commission  to  create  through  routes  where  the  carrier 
has  already  provided  a  through  route,  it  seems  to  me 
obvious  that  the  carrier  is  not  bound,  neither  can  the 
Commission  order  the  carrier  to  make  through  routes 
by  every  line  that .  connects  with  it.  It  may  select  its 
through  routes  subject  to  the  single  provision  that  the 
Commission  may,  if  that  through  route  is  unreasonably 
circuitous,  establish'  a  shorter  one. 

The  CHAIRMAN.  Under  the  new  Act,  Mr.  Bunn, 
has  not  the  Commission  been  given  power  to  establish 
as  many  through  routes  as  it  deems  proper? 

Mr.  BUNN.  Even  without  answering  the  Chairman's 
suggestion,  this  question  should  be  anwered,  I  think,  in 
the  way  I  have  indicated,  until  the  Commission  makes  such 
orders.  I  have  not  supposed  that  the  Commission  could 
order  as  many  through  routes  as  it  pleases,  but  even  if 
it  should,  the  obligation  to  make  connections  with  all 
lines  at  a  connecting  terminal  certainly  does  not  arise 
merely  under  the  terms  of  the  Act,  but  would  arise  on 
the  order  of  the  Commission. 

Mr.  PATTERSON.  Mr.  Chairman,  Section  1  of  the 
Hepburn  Bill  provided  that  it  was  the  duty  of  the  car- 
rier to  establish  through  routes.  It  has  never  been  sup- 
posed since  the  passage  of  the  Hepburn  Bill  that  this  pro- 
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vision  imposed  the  duty  upon  the  carrier  to  make  the 
same  arrangement  with  all  connecting  carriers.  The 
present  law  adds  no  new  burden  upon  the  carrier  in 
that  respect.    It  is  exactly  the  same  to-day  as  it  was  then. 

The  CHAIRMAN.  Ca;i  any  gentleman  p/)int  out  tlie 
new  provision  as  to  establishing  new  routes  yhere  it  may 
be  found  conveniently? 

Mr.  WICKHAM.  Mr.  Chairman,  it  is  pear  the  top 
of  page  29.    . 

Mr.  BUNN.    The  Act  says  this : 

And  in  establishing  such  through  route,  the  Com- 
mission shall  not  require  any  company,  without  its 
consent,  to  embrace  in  such  route  substantially  less 
than  the  entire  line  of  its  railroad,  and  of  any  inter- 
mediate railroad  operated  in  conjunction  and  under 
a  common  management  or  control  therewith,  which 
lies  between  the  termini  of  such  proposed  through 
route,  unless  to  do  so  would  make  such  through  route 
unreasonably  long  as  compared  with  another  prac- 
ticable through  route  which  could  otherwise  be  estab- 
lished. 

The  CHAIRMAN.  Isn't  that  the  only  limitation 
upon  the  power  of  the  Commission  to  establish  as  many 
through  routes  as  it  chooses?  In  the  old  Act  this  clause 
is  eliminated,  "Provided  no  reasonable  or  satisfactory 
through  route  exists."  Now,  doesn't  that  leave  open  to 
the  Commission  the  establishment  of  as  many  through 
routes  as  it  deems  necessary  or  proper?  The  language 
of  that  paragraph  on  page  29,  as  amended,  is  now  as 
follows : 

The  Commission  may  also,  after  hearing,  on  a 
complaint  or  upon  its  own  initiative  without  com- 
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plaint,  establish  through  rates  and  joint  classifica- 
tions and  may  establish  joint  rates  as  the  maximum 
to  be  charged  and  may  prescribe  the  division  of  such 
rates  as  hereinbefore  provided  and  the  terms  and 
conditions  under  which  such  through  routes  shall  be 
operated. 

Now,  is  there  any  limitation  upon  the  number  of 
through  routes  the  Commission  has  power  to  establish, 
except  as  the  qualification — 

Mr.  BUNN.  Yes,  sir,  if  you  will  read  another  line  I 
think  you  will  find  a  limitation,  Mr.  Chairman. 

The  CHAIEMAN.    Well,  I  will  read  another  line : 

whenever  the  carriers  thetoselves  shall  have  re- 
fused or  neglected  to  establish  voluntarily  such 
through  routes  or  joint  classifications  or  joint  rates ; 
and  this  provision  shall  apply  when  one  of  the  con- 
necting carriers  is  a  water  line. 

Now,  if  a  carrier  has  a  connection  with  each  of  a 
dozen  lines,  some  of  which  are  water  lines,  has  not  the 
Commission  power  to  establish  all  of  them  as  through 
routes,  the  only  qualification  being  the  .second  paragraph, 
just  read  by  Mr.  Bunn? 

Mr.  JEFFEEY.  Mr.  Chairman,  I  think  there  is  a 
limitation  expressed  in  the  next  paragraph: 

In  establishing  such  through  route,  the  Commis- 
sion shall  not  require  any  company,  without  its  con- 
sent, to  embrace  in  such  route  substantially  less  than 
the  entire  length  of  its  railroad  and  pf  any  inter- 
mediate railroad  operated  in  conjunction  and  under 
a  common  management  or  control  therewith,  which 
lies  between  the  termini  of  such  proposed  through 
route,  unless  to  do  so  would  make  such  through  route 
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nnreasonably  long  as  compared  with  another  practi- 
cable through  route  which  could  otherwise  be  estab- 
lished. 

It  seems  to  me  that  it  is  a  limitation  as  to  the  number 
of  through  routes. 

The  CHAIRMAN.  It  is  to  that  extent.  Is  that  the 
only  onef 

Mr.  JEFFEEY.    I  should  say  that  it  is  the  only  one. 

The  CHAIRMAN.  To  illustrate,  Mr.  Jeffrey,  the 
Louisville  &  Nashville  Railroad  enters  Louisville 
from  the  South.  It  has  three  connections  to  Chi- 
cago— the  Monon,  the  Pennsylvania,  and  the  Big  Four. 
Now,  isn't  it  within  the  power  of  the  Commission  to  re- 
quire a  through  route  between  the  Louisville  &  Nashville 
Railroad  and  each  of  those  three  roads? 

Mr.  JEFFERY.  I  think  not.  I  had  in  mind  this  par- 
ticular question  that  might  come  up  on  the  establishment 
of  other  routes:  The  Missouri  Pacific,  of  course,  runs 
from  St.  Louis  to  Pueblo,  Colo.  Suppose  a  petition  were 
made  to  establish  a  through  route,  a  through  route  could 
not  be  ordered  in  via  the  Missouri  Pacific  and  the  Bur- 
lington, connecting  at  Kansas  City,  to  Pueblo,  or  by  the 
Rock  Island  and  the  Missouri  Pacific.  And  I  suppose 
that  is  a  limitation  that  the  paragraph  I  have  just  read 
refers  to.  That  is,  we  could  not  be  required  to  form  the 
through  route  without  using  our  entire  line  in  that  di- 
rection there,  unless  it  were  unusually  long.  But  I  think 
there  is  no  limitation,  if  our  entire  line  were  once  used, 
in  making  us  connect  with  as  many  carriers  at  the  other 
end  as  the  Commission  might  see  fit  to  require. 

Mr.  T.  M.  CUNNINGHAM.  While  I  fail  to  perceive 
any  limitation  in  terms  upon  the  power  of  the  Commis- 
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sion  in  this  respect,  is  not  the  Commission  necessarily- 
limited  in  its  power?  Take  a  case  of  this  kind :  Suppose, 
for  instance,  a  carrier  has  established  a  through  route,  a 
number  of  through  routes,  and  the  Commission  should 
arbitrarily  and  without  sufficient  reason  pass  an  order  of 
an  unreasonable  character,  such  an  order  as  would  prac- 
tically destroy  and  be  destructive  of  the  business  of  the 
carrier  1  Would  not  the  carrier  have  protection  from  the 
courts  in  a  matter  of  that  kind?  In  other  words,  where 
there  is  no  limitation,  in  words,  upon  the  Commission's 
power,  isn't  it  necessarily  limited  to  a  reasonaible  exer- 
cise of  the  power,  and  if  it  exercises  it  unreasonably  isn't 
it  in  effect  the  confiscation  of  the  property  of  the  carrier 
and  contrary  to  the  Constitution! 

Mr.  STOCKTON.  Mr.  Chairman,  isn't  this  limita- 
tion upon  the  power  of  the  Commission  as  a  practical 
question  a  sufficient  one,  because,  granting  that  the  Com- 
mission may,  under  this  wording  of  the  law,  compel  the 
carrier  to  establish  through  routes  with  every  connecting 
carrier  at  its  termini,  doesn't  the  exception  and  limita- 
tion clearly  cut  the  Commission  off  from  the  power  to 
make  them  form  through  routes  between  any  interme- 
diate junction  points,  and  therefore  isn't  it  a  matter  of 
indifference  to  the  carrier,  in  a  sense,  as  to  what  becomes 
of  the  freight  beyond  its  terminus? 

The  CHAIRMAN.    Not  always. 

Mr.  WOOD.  I  don't  know  just  what  is  intended  to 
be  the  scope  of  this  question,  but  it  seems  to  me,  even 
assuming  that  there  is  no  limitation  as  to  the  number  of 
through  routes  that  the  Commission  may  establish,  as 
suggested  by  the  Chairman,  that  this  question  should  still 
be  answered  "No,"  as  suggested  by  Mr.  Bunn,  for  this 
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visions of  the  new  Act,  taken  in  connection  with  Section 
3  of  the  old  Act,  be  required  to  allow  the  same  facilities 
for  through  traflfjc  to  all  connecting  lines  ?  Now,  it  seems 
to  me  that  the  real  meat  of  that  question  is  not  whether 
the  Commission  may  establish  as  many  joint  rates  as  it 
sees  fit,  subject  to  the  limitation  already  pointed  out,  but 
whether  it  must  interchange  business  to  and  from  the 
same  points  with  all  carriers  upon  the  same  terms,  and 
I  take  it  that  there  is  nothing  in  the  Act  which  requires 
that  to  be  done.  That  law  expressly  provides  that  these 
through  routes  must  be  established  by  the  Commission 
on  reasonable  conditions  and  limitations,  and  that  there 
may  be  a  diversity  of  conditions  as  respects  the  relations 
of  two  or  more  connections  of  a  single  delivering  or  load- 
ing line,  both  with  respect  to  the  length  of  the  haul,  with 
respect  to  traffic  arrangements  that  the  carriers  may 
have  with  each  other  for  the  preferential  routing  of  bus- 
iness, and  innumerable  other  practical  questions,  so  that 
the  answer  can  still  be  "  No  "  to  the  question,  even  assum- 
ing that  the  Commission  may  establish  as  many  through 
routes  as  it  desires. 

Mr.  PATTEESON.    I  second  Mr.  Bunn's  motion. 

Mr.  ELLIOTT.  I  would  suggest,  with  Mr.  Bunn's 
permission,  that  the  answer  be  amended  to  read  "No, 
inasmuch  as  facilities  may  only  be  required  where 
through  routes  are  lawfully  established." 

Mr.  MOORE.  I  would  say  this,  that  we  have  a  ques- 
tion later  on  with  respect  to  the  power  of  the  Commis- 
sion in  establishing  through  routes,  and  that  we  have 
assumed  that  this  question  relates  to  the  duty  of  the  car- 
rier in  advance  of  any  orders  passed  by  the  Commission. 
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Mr.  BUNN.  This  question  is,  can  carriers  he  re- 
quired? 

Mr.  MOORE.  Yes ;  required  by  the  Act,  independent 
of  and  in  advance  of  the  orders  of  the  Commission? 
Later  on  we  have  a  question  relating  to  the  powers  of 
the  Commission  to  make  orders  requiring  through  routes. 
So  I  agree  with  my  friend  on  the  right  that  we  should 
vote  upon  this  question  looking  to  the  duty  that  is  or  is 
not  directly  imposed  by  the  Act  upon  the  carriers. 

The  CHAIEMAN.  The  question,  then,  is,  Does  the 
Act  require  a  carrier  to  allow  the  same  facilities  for 
through  trafl&c  to  all  connecting  lines?  Those  desiring  to 
answer  in  the  affirmative  will  say  "Aye;"  those  opposed, 
"No." 

(The  question  was  answered  in  the  negative.) 

Question  d : 

Is  there  any  legal  duty  on  the  part  of  a  carrier 
to  permit  its  equipment  to  go  off  its  own  line  ? 

Mr.  PATTERSON.  I  move,  sir,  that  that  question 
be  answered  in  the  negative  under  the  Act  as  drawn. 

Mr.  HAMILTON.    I  second  it. 

(Upon  the  motion  being  put  to  the  Conference,  ,the 
resulting  vote  was  in  doubt.) 

The  CHAIRMAN.  Well,  let  us  have  the  division. 
Mr.  Patterson,  will  you  state  the  form  of  the  answer  you 
wish? 

Mr.  PATTERSON.  I  move,  sir,  that  the  Mann-El- 
kins  Bill  does  not  impose  any  legal  duty  on  the  part  of 
the  carrier,  either  with  or  without  an  order  of  the  Com- 
mission, to  permit  its  equipment  to  go  off  its  own  line. 
I  do  not  raise  there  the  question  of  the  constitutional 
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Mr.  WICKHAM.  The  direct  answer  to  this  question 
should  be  "No." 

Mr.  LATHEOP.  According  to  the  motion  put,  we 
vote  "Aye"  in  favor  of  the  negative. 

Mr.  PATTERSON.    Yes,  sir. 

Mr.  EDGAR  J.  RICH.  This  is  a  very  vital  question. 
I  haven't  any  ideas  on  it.  I  would  like  to  have  some  of 
these  gentlemen  who  have  ideas  discuss  it. 

COL.  COLSTON.  Mr.  Chairman,  I  want  to  say  that 
it  seems  to  me  the  course  we  have  adopted  of  taking  votes 
on  these  questions  is  cheating  men  like  me,  who  don't 
know  anything  about  this  law  and  who  come  here  to  be 
instructed.  The  result  is  we  are  not  going  to  have  any 
discussion. 

The  CHAIRMAN.  We  have  had  right  smart  discus- 
sion. 

COL.  COLSTON.  I  know  we  have.  So  far  it  has  been 
very  illuminating,  and  I  don't  want  it  to  be  cut  off  by 
simply  getting  up  and  taking  a  kind  of  dummy  vote.  If 
we  are  to  stick  to  the  rule  I  would  like  to  have  the  gen- 
tlemen state  the  reasons  so  that  the  rest  of  us  who  don't 
know  anything  about  this  at  all  will  have  some  chance  to 
find  out  about  it.  There  are  lots  of  men  here  that  are 
full  of  it. 

Mr.  MOORE.  It  seems  to  me  this  question  sub-di- 
vides precisely  as  Mr.  Cunningham  suggested  the  first 
question  sub-divides. 

The  CHAIRMAN.    You  were  on  that  sub-committee 
that  framed  these  questions? 
Mr.  MOORE.    Yes,  sir. 
The  CHAIRMAN.    I  know  you  did  your  duty  as  you 

Digitized  by  Microsoft® 


75 

power  of  Congress  to  compel  a  carrier  to  do  it.  That  is 
another  question.  My  motion  is  simply  that  the  Act  as 
drawn  does  not  impose  that  duty. 

saw  it,  but  it  seems  to  me  some  of  these  questions  might 
have  been  further  sub-divided. 

Mr.  MOOEE.  I  was  not  trying  to  make  any  sugges- 
tions, but  Mr.  Cunningham  suggested  a  while  ago  that 
the  first  question,  question  a  we  will  call  it,  should  be 
sub-divided,  and  it  strikes  me  that  criticism  is  applicable 
to  this  question  d  we  are  on  now. 

Mr.  HAMILTON.  Can't  you  amend  that  by  putting 
in  the  words  "under  the  Act"  after  the  word  "duty;"  in 
that  way  I  think  you  make  your  sub-division  and  bring 
it  distinctly  within  Mr.  Patterson's  idea. 

The  CHAIRMAN.    Do  you  make  that  motion? 

Mr.  HAMILTON.    Yes,  sir. 

The  CHAIRMAN.  It  is  moved  that  the  words"  under 
the  Act"  be  inserted  after  the  word  "duty"  in  this  ques- 
tion. 

(The  motion  being  duly  seconded,  was  carried.) 

Mr.  BUNN.  The  motion  which  Mr.  Patterson  put,  as 
I  understood,  was  that  we  answer  "Neither  the  Act  nor 
any  order  of  the  Commission  can  compel  the  carrier  to 
let  its  equipment  go  off  its  own  lines."  I  am  entirely 
prepared  to  answer  as  suggested  so  far  as  the  Act  is 
concerned,  with  the  inclination  to  think  that  the  Commis- 
sion may  make,  in  proper  cases — 

The  CHAIRMAN.  Is  it  satisfactory  to  you,  Mr.  Pat- 
terson, to  have  this  question  answered  as  amended? 

Mr.  PATTERSON.    Entirely  so. 

The  CHAIRMAN,    Then  the  question  reads  this  way : 
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Is  there  any  legal  duty,  under  the  Act,  on  th© 
part  of  the  carrier  to  permit  its  equipment  to  go  off 
its  own  lines  ? 

Mr.  COCKE.  Isn't  that  question  involved  in  ques- 
tion 1,  which  has  been  referred  to  a  committee,  about  the 
interchange  of  equipment?  If  the  obligation  arises  to 
interchange  equipment,  and  an  answer  is  made  to  that 
first  question  to  that  effect,  wouldn't  that,  as  a  matter  of 
fact,  answer  this  question?  And  ought  not  this  question 
to  be  passed  to  the  committee  in  connection  with  question 
1? 

Mr.  CUNNINGHAM.  Mr.  Chairman,  I  move  that 
that  question  be  re-committed  to  the  sub-committee  to 
make  it  more  specific. 

(The  motion  was  lost.) 

The  CHAIRMAN.  Now  the  question  is  in  shape  to 
be  answered  "Yes"  or  "No." 

Mr.  PEIRCE.  Mr.  Chairman,  I  think  that  question 
ought  to  be  put  this  way :  On  question  1  we  have  already 
answered  "Yes,"  that  the  Commission  has  the  power  to 
enter  an  order  with  respect  to  the  interchange  of  equip- 
ment— 

(VOICES.    That  was  answered  "  No. " 

Mr.  PEIRCE.  Well,  assuming  the  Commission  had 
the  constitutional  power,  I  understood  the  Conference 
was  of  the  opinion  that  the  question  should  be  answered 
"Yes." 

(VOICES.    No.) 

Mr.  PEIRCE.  Well,  if  it  has  not  been  answered,  I 
can  state  my  proposition  any  way.  It  seems  to  me  the 
question  ought  to  read,  first.  Is  there  any  legal  duty  on 
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the  part  of  a  carrier  to  permit  its  equipment  to  go  off  its 
own  line  in  the  absence  of  an  order  of  the  Commission  so 
requiring?  Second,  Is  there  any  legal  duty  on  the  part 
of  a  carrier  to  permit  its  equipment  to  go  off  its  own  line 
under  an  order  made  by  the  Commission? 

The  CHAIRMAN.  Well,  that  would  make  more 
questions  and  involve  more  discussion. 

Mr.  PEIRCE.  Well,  in  answering  the  question  we 
have  got  to  understand,  in  the  first  place,  whether  we  are 
answering  it  with  reference  to  an  order  by  the  Commis- 
sion or  in  the  absence  of  an  order  by  the  Commission. 
If  the  question  is  put  in  its  present  form  it  assumes 
there  has  been  no  order  by  the  Commission  and  the 
answer  is  "No."  If  you  answer  on  the  assumption  that 
the  Commission  has  made  an  order  requiring  the  ex- 
change of  equipment,  and  the  terms  under  which  it  should 
be  exchanged,  my  answer  would  be  "Yes." 

Mr.  BRANDEIS.  It  seems  to  me  that  we  could  save 
much  time,  and  therefore  make  better  progress,  if  in  con- 
sidering these  questions  we  should  first,  unless  they  spe- 
cifically imply  or  express  the  thought,  put  aside  all  ques- 
tions of  the  constitutionality  either  of  provisions  of  the 
Act  to  regulate  commerce  or  of  the  amendments.  In  the 
second  place,  I  think  we  ought  also  to  treat  each  question 
such  as  (d)  under  question  1,  as  referring  to  the  Act  as 
drawn  without  reference  to  an  order  of  the  Commission, 
unless  the  question  expressly  refers  to  an  order  of  the 
Commission.  Now,  if  we  will  compare  for  a  moment  sub- 
question  (b)  with  sub-question  (a)  we  will  find  that  sub- 
question  (a)  raises  the  question  of  the  power  of  the  Com- 
mission to  deal  with  the  matter  of  equipment,  and  that 
sub-question  (b)  raises  the  question  of  the  duty  of  the  car- 
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rier,  presumably  in  the  absence  of  an  order  of  the  Com- 
mission, with  reference  to  its  equipment.  Now,  if,  then, 
we  adopt  this  rule  of  procedure  that  every  question  that 
does  not  specifically  refer  to  the  power  of  the  Commis- 
sion or  to  action  by  the  Commission,  shall  be  presumed 
not  to  involve  that  power  or  that  action,  I  think  we  can 
^et  along  quickly  in  disposing  of  the  questions  that  are 
before  us. 

The  CHAIRMAN.  Well,  without  objection,'  it  will  be 
so  considered  in  answering  these  questions  hereafter,  un- 
less there  is  an  express  reference  to  an  order  of  the  Com- 
mission. Now,  this  question  is  simply  as  to  what  the  Act 
imposes  on  the  carrier,  what  duty — is  there  any  legal 
duty  under  the  Act  on  the  part  of  a  carrier  to  permit  its 
equipment  to  go  off  its  own  line? — "Yes"  or  "No." 

(The  motion  having  been  duly  seconded,  it  was  voted 
that  the  answer  be  "No." 

The  CHAIRMAN.     Question  2,  sub-division  (a): 

Can  a  railroad  company  by  contract  with  a  tel- 
egraph company  provide  for  the  transportation  at 
free  or  reduced  rates  of  the  employes  and  property 
of  the  telegraph  company  irrespective  of  whether 
such  transportation  is  incidental  to  work  of  the  tel- 
egraph company  on  the  line  of  such  carrier? 

Mr.  BRIGHT.  I  move  that  that  be  answered  in  the 
affirmative. 

The  CHAIRMAN.  Are  you  all  satisfied,  gentlemen, 
with  that  conclusion? 

COL.  COLSTON.  I  will  ask  the  gentleman  to  state 
his  reasons. 

Mr.  BRIGHT.  The  reason  is  that  under  the  law  as 
it  was  before  this  amendment  the  Supreme  Court  had 
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construed  the  privilege  to  transport  commodities  of  the 
telegraph  companies  for  use  in  their  business  to  the  limit 
of  the  line  of  the  carrier.  I  don't  know  what  case  that 
is;  it  is  in  the  Eeports  of  the  Supreme  Court  of  the 
United.  States.  Now  the  new  statute  is  broad  in  its  terms. 
The  old  statute  did  not  say  anything  about  that.  The  new 
Act  embraces  interchange  of  service — and  I  think  that  is 
without  any  limit.  That  is  page  12  of  the  Act.  It  is 
provided 

that  nothing  in  this  Act  shall  be  construed  to  pre- 
vent telephone,  telegraph  and  cable  companies  from 
entering  into  contracts  with  common  carriers  for  the 
exchange  of  services. 

I  think  that  is  something  that  broadens  that  permis- 
sion given  to  exchange  service. 

Mr.  HAMILTON.  I  second  the  motion  of  the  gentle- 
man. It  seems  to  me,  sir,  that  the  language  of  the  .\ct 
is  broad  enough  to  cover  any  honest  contract  made  under 
it. 

Mr.  PEIECE.  Do  you  mean  to  say  that  the  North- 
ern Pacific,  for  instance,  could  make  a  contract  with  the 
telegraph  company  by  which  the  Northern  Pacific  could 
carry  property  of  the  telegraph  company  for  use  on  the 
Pennsylvania  or  New  York  Central  lines? 

Mr.  HAMILTON.  That  is  what  I  mean,  if  they  make 
an  honest  contract  to  that  effect. 

Mr.  WICKHAM.  The  Interstate  Commerce  Commis- 
sion held  it  to  be  unlawful  for  a  carrier  subject  to  the 
Act  to  contract  with  the  telegraph  company  for  trans- 
portation at  other  than  the  rates  specified  in  the  regu- 
lar published  tariffs,  except  in  connection  with  the  con- 
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struotion,  operation  and  maintenance  of  a  telegraph  line, 
and  service  on  its  own  line  or  railway  system.  That  is 
found  in  Conference  ruling,  Bulletin  No.  4,  Ruling  219. 
The  amendment  we  are  now  considering  was  made  sub- 
sequently to  that  ruling  of  the  Commission  and  must  be 
construed  in  accordance  with  its  plain  terms.  The  amend- 
ment makes  no  restrictions  on  the  service  that  a  railroad 
carrier  sub.ieot  to  the  Act  may  lawfully  exchange  for 
the  service  of  a  telephone,  telegraph  or  cable  company 
subject  to  the  Act.  Good  faith,  however,  it  seems  to  me, 
would  seem  to  be  an  implied  limitation,  and  it  may  be 
possible  that  a  great  disproportion  in  the  values  ex- 
changed— the  word  used  is  "exchange" — ^would  be  evi- 
dence of  lack  of  good  faith  and  intentional  wrong.  But 
under  that  limitation  what  Mr.  Hamilton  has  so  aptly  de- 
scribed as  any  honest  contract,  any  bona  fide  contract  for 
the  exchange  of  any  service,  would  probably  be  upheld, 
and  should  be  upheld. 

COL.  COLSTON.  The  gentleman,  or  some  one  here, 
put  a  question.  Suppose  the  Northern  Pacific  wanted  to 
transport  a  lot  of  telegraph  poles  for  the  Western  Union, 
to  be  used  here  in  the  East,  would  there  be  any  exchange 
of  service  in  that  matter? 

Mr.  WICKHAM.  Suppose  the  telegraph  company 
would  give  it  a  bona  fide  value  received,  free  traffic,  any- 
thing it  may  choose,  there  is  no  limitation.  The  only 
limitation  would  be  bona  fides,  and  the  lack  of  bona  fides 
might  be  shown  by  any  unreasonable  disproportion  be- 
tween the  values  of  the  services  exchanged. 

Mr.  BUNN.  I  think  there  is  no  feature  of  this  pro- 
vision which  we  should  overlook.  This  language  which 
my  Brother  Bright  has  read  came  into  the  Act  in  con- 
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nection  with  the  introduction  of  telegarph  and  cable  and 
telephone  companies  into  the  Act  as  common  carriers. 
When  the  Interstate  Commerce  Commission  made  the  dis- 
tinctions which  have  just  been  referred  to  telegraph  com- 
panies were  not  common  carriers  under  the  Act.  Having 
been  brought  under  the  Act,  and  the  prohibition  against 
passes  resting  upon  them,  which  did  not  theretofore  rest 
upon  them,  it  was  apprehended  by  many  of  us  that  unless 
some  provision  was  inserted  to  prevent  the  operation  of 
the  rule  decided  by  the  Interstate  Commerce  Commission 
that  our  old  contracts  with  the  telegraph  companies 
would  be  invalidated  by  this  new  law.  Therefore,  I  think 
the  intention  of  the  gentlemen  who  put  this  provision  in 
here  was  to  save  and  legalize  the  existing  arrangements 
of  railroad  companies  with  telegraph  companies,  the  gen- 
eral features  of  which  are  that  they  united  in  the  con- 
struction of  a  joint  line,  the  railroad  company  furnishing 
the  right  of  way  and  perhaps  a  contribution  towards  the 
cost,  the  telegraph  company  constructing  the  line,  and 
each  owning  and  operating  its  own  wires  thereon,  with 
a  common  ownership.  Now  my  inclination  is  very  strong 
to  think  that  that  is  the  extent  of  this  Act,  and  when  it 
says  the  exchange  of  services,  it  was  never  intended  to 
legalize  the  general  sale  of  transportation  for  anything 
but  money. 

The  CHAIEMAN.  Let  me  ask  you  a  question  in  that 
connection.  This  new  Act  embraces  cable  companies 
whose  lines  are  under  water.  Now  suppose  a  company 
like  that  needs  supplies  or  material;  how  about  an  ex- 
change of  services  between  a  railroad  company  and  a 
cable  company  in  this  connection'? 
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COL.  COLSTON.  Mr.  Chairman,  take  the  telephone, 
which  is  very  much  the  same. 

Mr.  BUNN.  That  is  a  question  I  hadn't  thought  of 
and  is  a  difficult  one  to  answer. 

Mr.  HAMILTON.  Doesn't  it  depend  upon  whether 
the  exchange  is  one  for  reasonable  value  between  the 
two?    If  you  can't  do  that  you  can't  make  the  exchange. 

Mr.  BUNN.  The  question  necessarily  is  free  trans- 
portation on  one  side  for  free  transportation  on  the 
other. 

Mr.  HAMILTON.  That  is  perfectly  true,  that  there 
must  be  some  approximate  equality  of  consideration. 

Mr.  BUNN.  You  must  remember,  sir,  the  general 
principle  of  the  law  against  transportation  for  anything 
except  money. 

Mr.  HAMILTON.  I  beg  to  say  that  there  are  a  good 
many  telegraph  contracts  which  diifer  from  those  de- 
scribed by  Mr.  Bunn — differ  decidedly.  There  are  some 
old  ones  which  we  had  almost  to  break  because  we  could 
not  transport  materials  beyond  our  own  lines  to  another 
line.  We  had  to  modify  those  contracts  because  they  said 
we  should  not  carry  them  out.  Now  this  validates  those 
contracts,  I  take  it,  if  made  in  good  faith,  puts  it  ia  our 
power  to  make  new  contracts  and  validates  old  ones,  if 
made  in  good  faith. 

Mr.  MOOEE.  Mr.  Chairman,  I  suggest  we  amend 
that  question  in  this  way,  so  as  to  bring  it  within  the 
provisions  of  the  section  that  has  just  been  referred  to : 
Can  a  railroad  company  by  contract  for  exchange  of  serv- 
ices with  a  telegraph  company  provide  for  the  transpor- 
tation at  free  or  reduced  rates,  etc?  The  language  of  the 

Digitized  by  Microsoft® 


83 

Act  is  that  they  can  make  a  contract  for  the  exchange  of 
services. 

COL.  COLSTON.  Mr.  Moore,  wouldn't  that  really 
take  the  meaning  out  of  the  question?  Of  course,  you 
would  answer  "Yes."  The  thing  we  are  getting  at  is 
what  is  the  real  meaning  of  that  exchange  of  services? 
What  does  that  allow  us  to  do? 

Mr.  MOOEE.  I  have  a  personal  view  as  to  that,  but 
my  present  purpose  was  to  frame  the  question  so  as  to 
bring  it  within  the  language  of  the  Act. 

COL.  COLSTON.  I  think  that  change  would  take  the 
life  out  of  the  question. 

The  CHAIEMAN.  Was  there  any  purpose  on  the 
part  of  the  sub-committee  to  leave  out  telephone  and 
cable  companies,  Mr.  Moore? 

Mr.  MOORE.  No,  sir.  I  think  it  was  simply  to  put 
in  the  telegraph  companies  as  illustrative. 

The  CHAIRMAN.  Then  in  voting  on  this  question 
we  assume  the  same  statue  exists  with  respect  to  a  tel- 
ephone company  or  a  cable  company  as  exists  in  the  case 
of  a  telegraph  company? 

Mr.  MOORE.    Yes. 

Mr.  JEFFERY.  I  suggest  that  that  question  could 
be  made  clear  if  divided  into  two  parts.  It  seems  to  me 
the  question  contemplates  free  transportation  for  person 
and  also  for  property.  It  seems  to  me  free  transporta- 
tion for  persons  is  taken  care  of  in  the  Act  itself  in  a 
little  different  way  from  the  contemplated  free  trans- 
portation of  property. 

The  CHAIEMAN.  Well,  it  is  understood,  of  course, 
that  this  refers  to  property,  Mr.  Jeffery,  because  I  don't 
Imow  how  a  telegraph  company  or  telephone  company  or 
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cable  company  could  exchange  services  with  respect  to 
passengers. 

Mr.  JEFFERY.  No,  but  I  had  ^n  idea  that  free 
franks  by  the  company  would  be  an  excha;nge  of  services. 

The  CHAIRMAN.  Well,  it  means  the  services  which 
the  carrier  and  these  three  kinds  of  companies  perform 
usually  in  the  transaction  of  business. 

Mr.  JEFFERY.  It  occurred  to  me  there  might  be  a 
difference,  though,  in  the  law  as  regards  whether  they  can 
exchange  passes  for  the  transportation  of  passengers  and 
the  transportation  of  property  itself.  I  thought  it  might 
be  proper  to  discuss  that  differently. 

Mr.  WEST.  In  that  part  of  the  amended  paragraph 
1,  in  connection  with  another  section,  I  think  light  will 
be  shed  on  what  is  meant  in  that  inquiry.  Now,  under 
this  paragraph  as  amended,  it  says :  ''AH  charges  made 
for  any  service  rendered,  or  to  be  rendered  in  the  trans- 
portation of  passengers  or  property, ' '  and  the  words  are 
added;  "And  for  the  transmission  of  messages  by  tele- 
graph, telephone  or  cable. ' '  Those  are  the  words  added, 
"or  in  connection  therewith,  shall  be  just  and  reasonable, 
and  every  unjust  and  unreasonable  charge  for  such  serv- 
ices or  any  part  thereof  is  prohibited  and  declared  to  be 
unlawful.'^  Then  it  adds  certain  provisos,  because  if  it 
was  left  in  that  position,  having  put  the  telegraph  com- 
panies under  the  Interstate  Commerce  law  and  made  them 
common  carriers  for  that  purpose,  the  railroad  carriers 
would  not  be  able  to  make  contracts,  and  would  be  forced 
to  cancel  those  contracts  they  now  have  with  the  tele- 
graph companies,  because  railroad  carriers  have  no  right 
to  make  a  contract  for,  say,  carrying  coal,  where  one  car- 
rier has  no  coal  upon  its  line  and  obtains  its  coal  from 
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mines  located  upon  the  line  of  another  carrier.    But  it 
adds  that  proviso,  provided  that 

nothing  in  this  Act  shall  be  construed  to  prevent  tel- 
ephone, telegraph,  and  cable  companies  from  enter- 
ing into  contracts  with  common  carriers  for  the  ex- 
change of  services. 

I  think  that  Congress  must  have  had  in  mind,  at  the 
time,  contracts  now  in, effect,  and  it  was  necessary  to  have 
that  kind  of  contracts,  where  there  is  an  exchange  of  ser- 
vices, and  that  those  are  the  contracts  referred  to  in  the 
proviso.  Wliere  the  companies  are  temporarily  trans- 
porting over  the  Northern  Pacific  telegraph  poles  to  be 
used  in  connection  with  a  telegraph  line  on  the  Pennsyl- 
vania or  some  other  road  east,  I  don't  think  it  would  fall 
within  this  proviso  or  be  allowed,  because  in  Section 
6  (towards  the  latter  part  of  that  section)  is  a  clause 
providing  that  a  carrier  shall  not  be  permitted  to  charge 
any  greater,  or  less,  or  different  compensation  from  that 
which  is  set  forth  in  its  tariffs  filed  with  the  Commission. 

The  CHAIEMAN.  That  provision  is  in  the  Act, 
isn't  it;  that  provision  you  have  just  read  is  in  the  Act? 

Mr.  WEST.    Yes,  sir. 

The  CHAIEMAN.  Now  this  proviso  says  that  noth- 
ing in  the  Act  shall  prevent  these  contracts. 

Mr.  LATHEOP.  Suppose  that  had  been  put  in  at 
the  end  of  Section  6,  the  exception  and  proviso. 

Mr.  WEST.  It  would  have  the  same  effect  as  now, 
the  last  expression  of  Congress,  but  I  think  even  if  we  put 
it  in  that  section  it  was  intended  to  cover  just  such  con- 
tracts as  we  have  now  with  the  telegraph  companies.  In 
some  places  we  have  contracts  with  telephone  companies 
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for  tlie  exchange  of  services  for  a  period  of  time.  Tliat, 
of  course,  is  largely  a  question  of  good  faith,  as  has  been 
said. 

Mr.  PEIECE.  I  am  about  to  take  back  my  disagree- 
ment with  Mr.  Bright.  I  was  in  "Washington  when  this 
language  was  put  in  here,  and  hadn't  given  it  any  very 
serious  consideration  further  than  all  that  we  had  in 
mind  at  the  time  was  to  preserve  our  existing  contracts 
with  our  telegraph  companies,  contracts  which  provided 
for  the  use  of  telegraph  companies '  lines  along  our  lines 
of  railway  under  certain  conditions,  and  to  give  to  the 
telegraph  companies  the  free  transportation  on  our  lines 
of  their  material  which  was  necessary  in  the  construction, 
maintenance  and  operation  of  their  lines  along  our  right- 
of-way. 

COL.  COLSTON.  Do  I  understand  you  to  say  you 
were  instrumental  in  getting  this  proviso  enacted? 

Mr.  PEIECE.  I  followed  in  a  general  way  the  dis- 
cussion in  Congress.  This  particular  language  was 
neither  in  the  House  Bill  nor  the  Senate  Bill.  Both 
passed  the  bill  without  making  any  provision  of  any  kind 
of  this  character,  and  I  was  present  during  the  week  that 
the  bill  was  in  conference,  and  one  of  the  things  we  under- 
took to  do  was  to  get  something  into  the  bill  that  would 
preserve  our  existing  contracts  with  the  telegraph  com- 
panies. 

COL.  COLSTON.  And  you  succeeded  in  getting  this 
proviso  in  the  bill.  Who  drew  that  language?  Do  you 
know? 

Mr.  PEIECE.  Mr.  Wood  here  was  requested  to  draw 
suitable  language  to  protect  our  contracts,  and  he  drew  a 
proviso  which  was  satisfactory  to  us.  After  the  conferees 
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got  it,  though,  they  Struck  out  his  language  and  inserted 
the  words  that  you  find  in  the  Act  as  it  is  now,  which  is 
a  little  bit  broader  than  the  language  as  prepared  by  Mr. 
Wood,  and  it  came  out  of  conference  in  its  present  shape. 

The  chairman:  You  don't  know  what  intentions 
the  members  of  the  conference  committee  or  of  either  of 
the  houses  of  Congress  had  in  framing  this  broad  lan- 
guage? 

Mr.  PEIECE.  It  was  put  up  to  them  in  this  way: 
For  instance,  along  the  line  of  the  Eock  Island  Railroad 
the  telegraph  wires  were  largely  joint  property,  and  we 
used  the  wires  of  the  telegraph  company  in  the  operation 
of  the  trains  quite  as  much  as  we  did  our  own. 

COL.  COLSTON.  That  was  the  kind  of  argument 
that  went  on  before  the  conference  committee? 

Mr.  PEIRCE.  That  was  the  kind  of  argument  that 
was  made.  There  was  no  effort  made  to  secure  from  the 
conference  committee  any  provision  that  was  broader 
than  was  necessary  to  take  care  of  our  existing  telegraph 
contracts.  Now  Mr.  Wood  says  that  the  Frisco  contract 
provides  not  only  for  free  transportation  of  the  material 
of  the  telegraph  company  for  use  along  the  lines  of  the 
Frisco,  but  also  for  free  transportation  of  materials  go- 
ing beyond  the  Frisco  road,  for  the  use  of  construction 
along  other  lines,  and  his  contract  therefore  is  broader 
than  the  Rock  Island  contract  in  that  respect.  But  the 
general  subject  that  we  had  in  mind  at  the  time  was  sim- 
ply the  preservation  of  the  right  to  use  the  lines  of  the 
telegraph  company  in  so  far  as  it  was  necessary  in  the 
operation  of  our  railroad,  without  having  to  pay  the  tel- 
egraph company  its  published  tariff  rates  for  that  service. 


Digitized  by  Microsoft® 


88 

Mr.  HAMILTON.  Do  you  understand,  under  this 
language,  you  could  not  make  any  contract  that  was  dif- 
ferent from  the  one  you  had  in  the  past? 

Mr.  PEIBCE.  Oh,  no,  I  didn't  undertake  to  say  that. 
We  .iust  had  in  mind  as  a  general  standard  the  preserva- 
tion of  our  right  to  make  about  such  contracts  as  were 
in  existence  at  that  time. 

The  CHAIEMAN.  We  must  take  the  proviso  as  we 
find  it,  gentlemen. 

Mr.  PEIRCE.  Now,  as  Col.  Colston  has  put  the  ques- 
tion there,  what  are  you  going  to  do  with  a  cable  com- 
pany or  a  telephone  company  that  does  not  operate  along 
any  line  of  railroad?  That  is  a  difficult  question  to 
answer,  and  it  rather  staggers  me  and  my  former  con- 
ception of  the  scope  of  this  language,  and  I  don't  know 
but  "that  it  is  broad  enough  to  authorize  any  sort  of  con- 
tract the  telegraph  company  and  the  railroad  company 
care  to  enter  into  with  respect  to  the  exchange  of  services. 

Mr.  LATHEOP.  Mr.  Chairman,  I  move  that  the  ques- 
tion be  amended  by  inserting  the  words  ' '  telephone  and 
cable  companies"  so  that  it  will  read  "telephone,  tele- 
graph and  cable  companies." 

The  CHAIRMAN.  Without  objection  that  language 
will  be  included  in  the  question. 

COL.  COLSTON.  I  don't  want  to  take  up  time  un-  ' 
necessarily,  but  I  should  very  much  appreciate  it  if  Mr. 
Wood  would  tell  us  what  that  language  was  as  he  drew 
it  and  what  change  was  made  by  the  committee  and 
whether  he  considers  that  there  is  a  joker  introduced  into 
this  language  as  it  now  stands. 

Mr.  WOOD.  Mr.  Chairman,  I  am  very  much  ashamed 
to  acknowledge  that  I  did  not  think  of  any  expression  as 
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good  as  "exchange  of  services,"  in  undertaking  to  pre- 
pare a  paragraph  that  would  save  our  telegraph  con- 
tracts. I  may  say,  however,  before  I  proceed  to  state 
what  Tvas  done  in  Washington,  that  I  think  what  was 
done  there  can  have  very  little  practical  bearing  on  the 
construction  of  this  section,  for  this  reason,  that  there 
was  no  argument  or  discussion  whatever  before  the  con- 
ference committee  by  any  of  the  gentlemen  that  were  in 
Washington.  There  were  simply  certain  suggestions 
made  to  the  conference  committee  by  Mr.  Hines,  and  I 
think  one  or  two  others  present  in  Washington.  The  rest 
of  us  who  were  there  acted  in  an  advisory  capacity  to 
those  gentlemen  and  made  various  suggestions,  from  time 
to  time,  that  sometimes  were  whipped  into  shape  in  the 
way  of  a  suggested  amendment  that  could  possibly  be 
incorporated  into  the  Act  through  the  action  of  the  con- 
ference committee.  But  what  we  said  or  what  sugges- 
tions we  made  were  not  made  to  the  conference  commit- 
tee by  way  of  any  written  or  oral  argument  or  anything 
of  that  sort,  and  nobody  was  present  at  the  meetings  of 
the  conference  committee.  These  suggestions  were  made 
to  the  conference  committee  by  those  gentlemen  who  were 
there  and  who  were  acquainted  with  some  of  the  mem- 
bers of  that  committee.  They  were  not  made,  as  Mr. 
Peirce  suggests,  to  the  conference  committee,  but  simply 
to  some  member  of  the  conference  committee,  that  he 
might  suggest  them.  I  think  the  suggestions  that  were 
made  do  not  in  any  degree  approach  the  suggestions  that 
may  be  made  in  debate,  and  I  don't  think,  really,  that  it 
is  of  very  much  value  in  considering  these  provisions 
as  to  what  we  intended.  But  answering  Col.  Colston's 
question,  I  would  say  this,  as  Mr.  Peirce  has  pointed  out. 
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both  the  Senate  and  the  House  bills  contained  absolute 
provisions  against  the  departure  by  the  telegraph  com- 
pany from  their  tariff  rates,  such  as  should  be  filed  with 
the  Commission  under  the  provisions  of  this  law,  so  that 
if  either  the  House  or  Senate  bill  had  been  passed  in  that 
form  the  railroad  companies  would,  in  our  judgment, 
have  been  required  to  pay  full  tariff  charges  to  the  tele- 
graph company  for  all  telegraph  service  of  every  kind, 
and  that  is  what  we  wanted  to  prevent.  And  my  recol- 
lection is  that  the  clause  provided  was  to  the  effect  that 
nothing  in  this  Act  should  have  any  relation  to  the  tele- 
graph and  telephone  business  of  any  other  common  car- 
riers subject  to  the  provisions  of  the  Act,  looking  merely 
to  the  saving  of  our  own  telegraph  charges.  My  recol- 
lection also  is  that  after  that  clause  was  framed  it  was 
taken  by  some  of  the  other  gentlemen  who  were  there 
representing  the  railroads,  to  the  attorneys  of  the  tele- 
graph companies,  and  that  this  clause  here  is  the  result 
of  the  combined  efforts  of  the  attorneys  of  the  telegraph 
companies  and  the  attorneys  for  the  railroads.  Now  I 
may  be  mistaken  about  that. 

A  VOICE.    You  are  wrong. 

Mr.  WOOD.  At  any  rate,  the  clause  here  for  the 
exchange  of  service  is  much  broader  than  the  clause  orig- 
inally suggested,  but  as  I  said  before,  I  don't  think  that 
has  much  practical  bearing  on  the  determination  of  this 
question,  because  those  proceedings  were  not  official  and 
there  was  nothing  communicated  to  the  conference  com- 
mittee as  such  at  all.  There  were  simply  certain  sug- 
gestions made  to  some  of  the  members  of  that  committee. 
My  own  view  is,  so  far  as  the  consideration  of  this  clause 
is  concerned,  that  there  is  not  much  question  that  it 

Digitized  by  Microsoft® 


91 

means  that  a  telegraph  company  and  a  railroad  company 
may  make,  as  Mr.  Hamilton  so  well  put  it,  an  honest  con- 
tract for  the  exchange  of  services,  and  it  doesn't  make 
any  difference  whether  those  employees  or  property  are 
going  to  be  used  on  the  line  of  the  railroad  company  that 
makes  the  contract  or  not. 

Mr.  MOOEE.  But  you  think  the  contract  is  limited 
to  an  agreement  for  the  exchange  of  serviced,  that  the 
exchange  of  services  must  be  a  feature  of  the  contract? 

Mr.  WOOD.  I  should  think  so,  Mr.  Moore,  and  it 
seems  to  me  that  is  the  only  exception  there  is  in  the  Act 
for  an  exchange  of  services. 

Mr.  PEIRCE.  I  just  wanted  to  give  you  a  little  in- 
formation in  connection  with  this  clause.  After  various 
suggestions  had  been  made  to  the  conference  committee 
through  the  various  members,  as  Mr.  Wood  has  stated, 
the  bill  was  printed,  containing  the  exact  language  pre- 
pared by  Mr.  Wood;  that  is,  to  the  effect  that  the  Act 
had  no  relation  to  the  telegraph  or  telephone  business  of 
other  common  carriers  subject  to  the  Act,  and  was  con- 
sidered by  the  conference  committee  in  that  way ;  and  on 
the  last  day  that  the  conference  committee  met  somebody 
in  that  committee,  some  member  of  that  committee,  took 
his  pencil  and  struck  out  those  words  Mr.  Wood  had  writ- 
ten and  wrote  in  there  the  words  "exchange  of  services," 
so  that  whoever  wrote  those  words  had  before  him,  at 
the  exact  time,  the  exact  language  prepared  by  Mr.  Wood, 
which  was  not  quite  as  broad  as  this,  and  evidently,  if 
we  could  get  at  the  intention  of  the  conference  commit- 
tee at  all,  they  were  trying  to  prepare  something  even  a 
little  broader  than  that  prepared  by  Mr.  Wood. 
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Mr.  T,  B.  HAEEISON,  JE.  I  don't  want  to  extend 
the  discussion,  but  I  do  want  to  call  tlie  attention  of  the 
Conference  here  to  one  point  that  has  not  been  mentioned 
in  this  discussion.  It  is  perfectly  clear  that  this  language 
we  have  been  discussing  extends  and  amplifies  the  law 
as  it  was  before  and  as  it  was  construed  before.  Some 
suggestion  has  been  .made  as  to  the  construction  of  the 
Act  by  the  Commission  with  reference  to  telegraph  and 
telephone  companies  and  to  the  fact  that  the  putting  of 
those  companies  under  the  Act  seems  to  have  destroyed 
that  construction.  Now,  express  companies  were  put 
under  the  Act  simply  by  saying  that  they  were  common, 
carriers  under  the  Act.  There  was  no  provision  made  to 
protect  express  contracts,  and  the  question  was  raised 
as  to  whether  a  railroad  company  must  charge  an  ex- 
press company  tariff  rates  for  the  transportation  of  ex- 
press material  and  supplies.  The  Commission  had  held 
that  express  contracts  and  the  carriage  of  express  mat- 
ter by  the  railroad  companies  was  entirely  outside  of  the 
Act  and  was  not  covered  by  any  portion  of  the  Act,  or  by 
Section  6,  requiring  the 'publication  of  rates  by  the  rail- 
road companies.  They  did  hold,  the  same  as  with  the 
telegraph  companies,  that  those  contract  provisions  were 
only  applicable  along  the  line  of  the  carrier  having  a 
contract  with  the  express  companies.  Now  that  follows 
exactly  the  decision  with  respect  to  telegraph  companies. 
That  was  the  state  of  the  law,  as  construed  by  the  Com- 
mission, when  this  section  was  passed;  and  I  think 
if  this  amendment  had  not  been  passed  the  Com- 
mission would  still  have  followed  their  telegraph  deci- 
sion, although  telephone  and  cable  lines  were  brought 
under  the  Act.    It  is  clear,  therefore,  that  this  is  an  am- 
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plification  of  the  law  as  construed  by  the  Commission,  and 
this  Act  simply  refers  to  exchange  of  services,  without 
saying  where  or  how  or  what,  and  it  has  been  suggested 
that  a  bona  fide  contract  is  all  that  is  necessary,  and,  as 
Mr.  Hamilton  said,  an  honest  contract  is  all  that  is 
necessary. 

The  CHAIRMAN.  Any  further  discussion?  The 
question  then,  as  amended,  reads  this  way :  ' '  Can  a  rail- 
road company  by  contract  for  exchange  of  services  with 
a  telegraph,  telephone  or  cable  company,  provide  for  the 
transportation  at  free  or  reduced  rates  of  the  employes 
and  property  of  a  telegraph,  telephone  or  cable  com- 
pany, irrespective  of  whether  such  transportation  is  inci- 
dental to  work  of  such  companies  on  the  line  of  such  car- 
rier. ' '  Those  in  favor  of  answering  that  question  in  the 
affirmative  will  say  "Aye;"  contrary,  "No."  The 
"Ayes"  have  it. 

The  next  sub-question  in  question  2  reads  as  follows : 

Do  such  free  or  reduced  rates  have  to  be  pub- 
lished, in  a  tariff? 

Mr.  PATTERSON.  Mr.  Chairman,  I  move  that  ques- 
tion be  answered  in  the  negative,  my  reason  being  that 
under  Section  22  of  the  Act,  which  provides  for  free  or 
reduced  rates  to  the  Federal  or  State  governments,  the 
Commission  has  held  that  such  free  or  reduced  rates 
need  not  be  published  in  the  tariff.  The  same  reasoning 
would  seem  to  apply  to  the  rates  given  other  common 
carriers  in  the  preceding  section. 

Mr.  BUNN.  The  Commission  has  held  the  same  way 
with  respect  to  telephone,  telegraph  and  express  rates, 
too. 
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The  CHAIRMAN.    Are  you  ready  for  the  question? 
(The  motion  of  Mr.  Patterson,  that  the  question  be 
answered  in  the  negative,  was  adopted.) 
The  next  sub-section  is  (c) : 

May  the  employes  of  railroad,  telegraph  and  ex- 
press companies  interchange  passes  and  franks  with 
each  other? 

Mr.  T.  B.  HAERISON,  JR.  Don't  think,  gentlemen, 
because  I  jumped  up  so  quickly  that  I  am  loaded  with  a 
long  speech,  but  I  think,  in  arriving  at  a  correct  conclu- 
sion as  to  this  question,  which  is  covered  by  a  proviso  on 
page  13  of  the  copies  we  have  distributed,  that  it  would 
aid  us  to  look  at  the  matter  somewhat  from  an  historical 
standpoint,  as  to  just  what  has  been  done;  what  deci- 
sions of  the  courts  have  been  made,  and  what  the  situa- 
tion of  the  law  was  at  the  time  this  proviso  was  passed. 
The  pass  proviso  in  the  Hepburn  Act  having  been  held 
by  the  Supreme  Court  to  refer  to  passenger  transporta- 
tion alone,  this  amendment  was  added  by  the  Act  of 
June  18,  1910: 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks,  or  the  exchange  thereof  with  each  other, 
for  the  oflSoers,  agents,  employes,  and  their  families 
of  such  telegraph,  telephone  and  cable  lines,  and  the 
officers,  agents,  employes  and  their  families  of  other 
common  carriers  subject  to  the  provisions  of  this 
Act. 

Now,  as  you  will  remember,  during  the  last  days  of 
the  Congress  which  passed  the  Hepburn  Act,  express 
companies    and    sleeping    car    companies    were    simply 
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thrown  in  by  a  provision  saying  that  the  words  "common 
carriers"  should  be  held  to  mean  express  and  sleeping 
car  companies.  It  was  considered  generally  that  the  pass 
proviso  in  Section  1,  providing 

that  this  provision  shall  not  be  construed  to  prohibit 
the  interchange  of  passes  for  the  officers,  agents,  and 
employes  of  common  carriers,  and  their  families, 

and  also  that  the  provisions  in  Section  22  were  broad 
enough  to  authorize  express  companies  to  issue 
franks  for  the  transportation  of  the  personal  pack- 
ages of  their  own  officers,  employes  and  their 
families  and  those  of  railroad  companies.  The  ques- 
tion was  raised,  however,  as  to  whether  that  was  suf- 
ficiently broad  to  cover  such  issue  of  franks  for  trans- 
portation of  property  by  express  companies,  and  an  in- 
junction suit  was  brought  in  Chicago  by  the  Grovernment 
against  the  various  express  companies  to  prevent  their 
issuing  these  franks.  The  grounds  on  which  the  injunc- 
tion was  asked  were  that  the  issuance  of  such  franks  was 
a  violation  of  Sections  1,  2,  3  and  6,  and  that  the  proviso 
did  not  cover  any  transportation  except  passenger  trans- 
portation. The  lower  court  in  deciding  the  case,  which 
is  reported  in  161  Federal  Reporter,  60^  held  that  the 
issue  of  these  franks  was  a  violation  of  Sections  1,  2  iand , 
3,  and  also  a  violation  of  Section  6,  and  the  amended 
parts  of  the  Elkins  act,  which  are  put  into  Section  6  of 
the  Hepburn  Act,  making  it  unlawful  for  carriers  to  de- 
part from  their  published  tariffs.  In  that  case,  however, 
on  appeal  the  Supreme  Court  (212  U.  S.  522),  the  latter 
court  only  passed  on  one  question,  expressly  declining  to 
pass  on  the  questions  of  preference  or  discrimination. 
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The  Supreme  Court  held,  that  the  pass  provisos  in  the 
Hepburn  Act  referred  solely  to  passenger  transportation 
and  not  to  that  of  property,  and  that  therefore  the  ex- 
press companies,  in  transporting  the  personal  packages 
of  their  own  officers,  employes  and  families,  and  of  those 
of  railroad  officials,  etc.,  were  violating  the  Elkins  Act 
as  amended,  and  were  violating  that  provision  which  pre- 
vented them  from  carrying  property  at  less  than  their 
published  tariff  rates.  Now  that  being  the  status  of  the 
law  as  construed,  here  comes  along  this  proviso.  As  a  le- 
gal proposition,  I  understand  it  doesn't  make  much  differ- 
ence what  the  intention  of  the  conference  committee  was ; 
the  important  thing  is  what  they  actually  did — that  is 
what  would  control,  as  we  all  know.  The  Fourteenth 
Amendment  was  intended  to  give  political  rights  to  the 
colored  race,  and  in  earlier  cases,  that  came  up  under  it, 
it  was  argued  that  its  scope  could  not  be  widened,  but  it 
is  hardly  necessary  to  suggest  to  railroad  attorneys,  who 
have  so  often  invoked  that  amendment  to  protect  the 
rights  of  their  companies,  that  its  scope  was  widened  by 
the  courts.  Now  there  is  nothing  about  interchange  or 
exchange  here.  It  is  much  broader.  Eemembering  that 
the  Supreme  Court  also  said  that  there  was  no  reason 
why  this  privilege  should  not  be  given  to  the  express  com- 
panies, but  if  it  was.  Congress  must  give  it  and  not  the 
courts,  and  remembering  that  the  Supreme  Court  placed 
its  decision  only  on  the  ground  that  the  pass  provisos  of 
the  Hepburn  Act  referred  only  to  passenger  transpor- 
tation, I  think  a  reading  of  this  proviso  will  convince  us 
all  that  it  includes  the  issuance  and  exchange  of  express 
franks : 
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This  provision  shall  not  be  construed  to  prohibit 
the  privilege  of  passes  or  franks,  or  the  exchange 
thereof  with  each  other. 

Now  there  are  two  things  there :  First,  it  refers  back 
to  the  anti-pass  provision,  I  think,  of  Section  1 ;  that  shall 
not  be  construed  to  prohibit  the  privilege  of  passes  or 
franks  or  the  exchange  thereof  with  each  other.  Now 
for  whom,  then,  shall  both  of  those  things  not  be  prohib- 
ited? First,  it  states  they  shall  not  be  prohibited  for  the 
officers,  agents  and  employes,  and  their  families  of  such 
telegraph,  telephone  and  cable  lines.  They  are  named  for 
one  reason,  probably,  because  in  drawing  this  provision 
up  they  had  telegraph,  telephone  and  cable  lines  more 
prominently  in  view  than  other-s;  for  another  reason, 
because  a  telegraph,  telephone  or  cable  line  was  not  a 
common  carrier  except  by  virtue  of  an  amendment  in- 
corporated in  the  amendatory  Act  at  another  place, 
whereas  all  the  others  were  common  carriers,  both  by 
the  Act  and  by  the  common  law.  So  the  provision  down 
to  that  point  is  that  it  shall  not  prohibit  the  privilege  of 
passes  or  franks  or  the  exchange  thereof  with  each  other, 
for  the  three  electric  companies,  namely,  telegraph,  tele- 
phone and  cable  lines.  And  then  follows  and — naming 
the  others — that  this  provision  shall  not  be  construed  to 
prohibit  the  privilege  of  passes  or  franks  to  the  officers, 
agents,  employes  and  their  families  of  other  common  car- 
riers subject  to  the  provisions  of  this  Act.  It  seems  clear, 
therefore,  that  it  includes  all  the  common  carriers  sub- 
ject to  the  provisions  of  the  Act.  And  I  think  the  proper 
construction  of  that  proviso  would  be  to  take  out  the 
words  ' '  or  the  exchange  thereof  with  each  other, ' '  where 
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they  occur  in  the  proviso,  and  let  them  follow  right  after 
the  word  "Act,"  and  then  the  proviso  would  read: 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks,  for  the  officers,  agents,  employes  and  their 
families  of  such  telegraph,  telephone  and  cable  lines, 
and  the  officers,  agents,  employes  and  their  families 
of  other  common  carriers  subject  to  the  provisions 
of  this  Act,  or  the  exchange  thereof  with  each  other. 

We  have,  representing  the  express  companies,  taken 
the  question  up  in  an. informal  way  with  the  Interstate! 
Commerce  Commission,  but  they  had  adjourned  for  the 
summer,  and,  of  course,  there  was  no  way  to  get  a  ruling 
of  the  Commission  until  they  re-convene  in  October.  But 
the  chairman  advised  us  that,  in  his  personal  opinion,  this 
provision  covers  the  issuance  and  exchange  of  express 
franks. 

COL.  COLSTON.  Mr.  Harrison,  do  I  understand  it 
is  your  judgment  that  this  gives  us  back  all  our  passes 
over  the  express  companies,  because  I  have  felt  some  in- 
convenience in  the  last  year  or  two. 

Mr.  T.  B.  HAEEISON,  JR.  I  certainly  do,  Mr. 
Colston. 

COL.  COLSTON.  I  would  like  to  be  comforted  with 
an  assurance  from  you  that  we  will  be  entirely  justified 
in  using,  and  that  we  are  going  to  be  supplied  with  those 
passes.  I  believe  you  need  have  no  apprehension  about 
the  vote  of  this  Conference. 

The  CHAIRMAN.  I  suppose,  Mr.  Colston,  you  mean 
that  so  far  as  your  companies  are  concerned,  you  are 
willing  to  give  a  fair  exchange? 
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COL.  COLSTON.    Yes. 

Mr.  EEATH.  Before  the  question  is  answered  I 
want  to  say  that  while  we  are  not  desirous  of  embarrass- 
ing Mr.  Harrison  in  any  action  he  proposes  to  take,  I 
can  not  agree  with  him  in  the  construction  he  places  upon 
that  amendment.  I  think  the  words  "for  the  exchange 
thereof  with  each  other"  will  be  construed  in  their  nat- 
ural significance,  and  where  they  occur  as  limited  to  that 
clause,  and  to  the  exchange  with  each  other  of  passes  and 
franks  among  the  electric  companies,  if  I  may  so  desig- 
nate them,  and  that  the  entire  proviso,  having  in  mind  its 
purpose,  which  was  certainly  to  fit  in  with  the  addition  of 
the  electric  companies  to  the  general  provisions  of  the 
Act,  was  intended  to  provide  only  for  the  interchange  of 
passes  among  the  electric  companies  and  to  provide  that 
the  electric  companies  might  also  issue  passes  or  franks 
to  other  carriers,  express  companies,  rail  carriers,  etc., 
but  that  it  was  not  intended  and  will  not  be  construed  to 
legalize  any  express  franks,  which  construction  would 
overcome  and  overthrow  a  decision  of  the  Supreme  Court 
of  the  United  States  which  declared  such  passes  illegal. 

The  CHAIRMAN.  What  significance  do  you  give  to 
the  last  clause  of  this  proviso,  "And  the  officers,  agents 
and  employes,  and  their  families,  of  other  common  car- 
riers subject  to  the  provisions  of  this  Act!" 

Mr.  EEATH.  I  would  give  that  the  significance  that 
the  electric  companies  might  issue  passes  and  franks  to 
the  officers,  agents,  and  employes  of  all  other  common 
carriers,  including  an  express  company  and  including  a 
rail  carrier.  Col.  Colston  might  receive  a  postal  frank 
or  a  Western  Union  frank  or  a  Bell  telephone  frank. 
That  is  the  significance  of  the  last  clause,  as  we  view  it. 
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The  CHAIRMAN.  Don't  you  think  the  proviso  might 
be  fairly  construed  as  making  the  phrase  "and  the  ex- 
change thereof  with  each  other"  apply  to  the  last  clause 
of  the  proviso  as  well  as  to  the  first? 

Mr.  REATH.  No,  sir,  I  don't  think  so,  without  vio- 
lently wrenching  it  from  the  middle  of  the  clause  in  which 
it  occurs  and  which  alone,  in  my  mind,  it  qualifies,  and 
importing  it  to  another  clause  which  it  was  not  intended 
to  qualify  at  all. 

The  CHAIRMAN.  Then  according  to  your  idea  this 
is  a  wholly  one-sided  affair.  The  railroad  company's  of- 
ficers, agents  and  employes  may  receive  franks  from  the 
express  companies,  but  the  express  companies — • 

Mr.  REATH.  No,  not  from  the  express  companies; 
from  the  electric  companies. 

The  CHAIRMAN.  Well,  just  strike  that  out— ttiat 
the  railroad  carriers  may  grant  passes  to  the  express 
companies*  officers,  employes,  and  agents,  but  can't  re- 
ceive any  franks  in  return  from  the  express  companies. 

Mr.  REATH.    Exactly. 

The  CHAIRMAN.    That  is  a  one-sided  arrangement. 

Mr.  REATH.    Entirely. 

The  CHAIRMAN.  Do  you  think  Congress  intended 
it? 

Mr.  REATH.    I  do. 

The  CHAIRMAN.    I  beg  leave  to  differ  from  you. 

Mr.  T.  B.  HARRISON,  JR.  May  I  make  one  further 
suggestion?  The  Commission  has  construed  the  former 
pass  provision  very  liberally,  and  its  construction  is, 
under  the  former  pass  provision,  that  a  railroad  company 
may  issue  complimentary  passes  to  the  officers,  agents  and 
employes  of  the  express  companies.    The  Supreme  Court 
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held  that  we  had  not  a  right  to  issue  franks  under  the 
Hepburn  Act,  because  there  was  no  provision  for  the 
exchange  of  free  transportation  except  for  passengers. 
Now  it  is  perfectly  clear  that  this  proviso  covers  the  free 
transportation  of  property. 

Mr.  EEATH.  I  don't  agree  with  you.  In  this  case 
it  is  not  property;  it  is  passengers. 

Mr.  T.  B.  HAEEISON,  JE.  And  property,  I  think, 
too. 

Mr.  EEATH.    That  is  the  question. 

Mr.  T.  B.  HAEEISON,  JE.  Now  the  lower  court  con- 
strued franks  as  meaning  what  they  commonly  mean; 
that  is,  the  transportation  of  property  by  express  com- 
panies, the  transportation  of  messages  by  telephone  com- 
panies and  telegraph  companies,  and  the  lower  court  also 
construed  passes  as  applying  only  to  passenger  transpor- 
tation. It  doesn't  say  anything  about  transportation  of 
anything,  but  simply  says  it  shall  not  be  construed  to  pro- 
hibit the  privilege  of  passes  or  franks.  It  doesn't  say 
anything  about  what  you  shall  transport,  and  it  clearly 
covers  the  transportation  of  other  things  than  passen- 
gers, and  I  think  coVers  the  transportation  of  property. 
Now  you  must  construe  an  act  in  such  a  way  as  to  avoid 
an  absurd  construction,  if  you  can.  If  the  construction 
reached  by  Mr.  Eeath,  in  whose  judgment  I  have  great 
confidence,  is  correct,  you  have  this  absurd  proposition 
that  the  Adams  Express  Company,  for  instance,  can 
transport  free  the  packages  of  the  president  of  the  West- 
ern Union  Telegraph  Company  all  over  its  30,000  miles 
of  lines,  and  the  Western  Union  Telegraph  Company  can 
furnish  the  Adams  Express  Company's  president  with 
telegraph  franks,  by  which  he  can  send  free  his  messages. 
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not  only  all  over  its  lines  in  this  country,  but  all  over  its 
foreign  lines,  and  yet  if  the  president  of  the  Adams  Ex- 
press Company  should  come  here  and  forget  his  baggage 
and  wire  for  it,  the  express  company  could  not  carry  it 
free,  while  it  could  carry  free  the  baggage  of  telegraph, 
telephone  and  cable  line  officers. 

Mr.  EEATH.  I  didn't  say  so.  I  think  the  express 
companies  are  entirely  excluded. 

Mr.  T.  B.  HAERISON,  JR.  Then  I  don't  see  what 
force  you  give  to  "the  other  common  carriers  subject  to 
the  Act." 

Mr.  EEATH.  That  means  that  the  electric  com- 
panies may  issue  franks  to  the  express  company  officials. 

Mr.  T.  B.  HAEEISON,  JE.  Your  idea  is  that  "the 
exchange  thereof  with  each  other ' '  applies  only  really  to 
the  electric  companies. 

Mr.  EEATH.    Yes. 

The  CHAIRMAN.  Then  what  place  has  the  word 
"passes"  in  the  first  clause  of  this  proviso  if  the  free 
transportation  there  meant  is  between  officers,  agents 
and  employes  of  electric  companies  alone?  Whv  would 
not  "franks"  be  sufficient,  if  you  don't  carry  that  word 
"passes"  into  the  second  clause  of  the  proviso  and  make 
it  apply  to  the  officers,  agents  and  employes  of  other  com- 
mon carriers'? 

Mr.  EEATH.  I  think  probably  ' '  franks ' '  would  have 
been  sufficient. 

The  CHAIEMAN.  What  use  has  the  word  "passes" 
in  the  first  clause  of  the  proviso? 

Mr.  EEATH.  It  was  a  word  disjunctively  used,  with 
the  word  "or" — "passes  or" — whatever  you  may  choose 
to  describe  them. 
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Mr;  EDGAR  J.  RICH.  History  often  repeats  itself, 
and  this  Conference  is,  repeating  the  history  of  the  Con- 
ference at  Atlantic  City  four  years  ago.  We  all  wanted 
our  passes.  We  wanted  at  that  time  to  save  a  pass  for 
Judge  Humphrey  and  Col.  Colston.  We  would  like  to 
do  it  now.  It  seems  to  me  the  attitude  of  counsel  for 
the  American  Express  Company  is,  largely  based  upon 
special  pleading.  At  that  time,  at  that  Conference,  I 
remember  that  Mr.  Doran  was  the  only  counsel,  with  one 
exception,  who  thought  that  is  was  unlawful  to  issue  ex- 
press franks.  He  and  the  other  gentleman  had  the  ad- 
vantage of  having  the  unanimous  opinion  of  the  Supreme 
Court  in  sustaining  their  views.  Now,  in  our  desire  to 
favor  ourselves  and  our  friends,  we  ought  not  to  decide 
this  question  hastily. 

(On  motion,  adjourned  to  half  past  two  P.  M.) 


August  3,  1910,  2 :30  P.  M. 
The  CHAIRMAN.     We  had  under  discussion  when 
we  adjourned  sub-question  (c),  question  2: 

May  the  employes  of  railroad,  telegraph  and  ex- 
press companies  interchange  passes  and  franks  with 
each  other? 

Mr.  STOCKTON.  As  I  understand  it,  Mr.  Chairman, 
the  counsel  here  assembled  are  pretty  well  in  accord  on 
one  proposition.  That  is,  that  it  is  desirable  that  express 
franks  should  be  permitted  under  the  Act.  I  think  we 
are  all  in  accord  as  to  that  particular  proposition.  But 
some  people  present  appear  to  think  that  it  is  too  good 
to  be  true  that  the  law  should  permit  such  exchange.  And 
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I  will  confess  that  I,  at  first  reading,  was  somewhat  in- 
clined to  that  view  of  the  case  myself.  But  giving  the 
matter  further  consideration,  it  seemed  to  me  that  the 
law  clearly  and  plainly  provides  for  .lust  that  sort  of  ex- 
change. And  I  want  to  call  the  attention  of  those  pres- 
ent to  one  method  of  reading  this  amendment  on  the  last 
portion  of  page  13,  passes  and  franks,  which  may  be  in- 
terchanged. I  will  take  the  matter  as  it  stands  now  with- 
out any  reference  to  the  history  of  the  case,  but  merely 
construing  the  logical  intendment  of  the  language  which 
has  been  employed.  I  want  to  treat  the  other  matter  sep- 
arately.   Now  we  have  here  this  proviso : 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks,  or  the  exchange  thereof  with  each  other — 

for  certain  persons.  "We  have  there  two  propositions: 
One,  the  privilege  of  passes  or  franks.'  Now  what  is  the 
privilege  of  a  pass  or  a  frank?  The  privilege  of  a  pass 
is  the  right  to  ride  free,  the  right  to  have  a  person  pass 
free  over  the  road.  The  privilege  of  a  frank  is  construed 
in  161  Federal,  by  Judge  Kohlsaat  as  the  right  to  have 
your  goods  carried  free  by  express  or  the  right  to  have 
your  messages  carried  free  by  the  telegraph  companies — 
both  of  those  privileges  being  known  as  franks.  That 
is  the  first  privilege.  Now  the  words  "or  the  exchange 
thereof"  immediately  following  are  clearly  in  the  alter- 
native. They  are  parenthetical.  Let  us  leave  them  out 
for  a  moment  and  see  what  the  first  proviso  gives  us : 

-And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks  for  the  officers,  agents,  employes  and  their 
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families  of  such  telegraph,  telephone,  and  cable  lines, 
and  the  officers,  agents,  employes,  and  their  families 
of  other  common  carriers  subject  to  the  provisions 
of  this  Act. 

Now,  if  the  proviso  read  that  way  I  think  there  would 
be  no  question  among  any  of  those  present  but  that  it 
clearly  permitted  the  issuance  and  the  use  of  both  passes 
and  franks — telegraph  franks,  express  franks,  and  passes 
for  passengers.  But  now  we  have  this  phrase,  "or  the 
exchange  thereof."    Suppose  we  substitute  that  for  this : 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  exchange  of  passes 
or  franks  for  the  officers,  agents,  and  employes,  and 
their  families  of  such  telegraph,  telephone  and  cable 
lines,  and  the  officers,  agents,  employes  and  their 
families  of  other  common  carriers  subject  to  the  pro- 
visions of  this  Act. 

The  words,  "or  exchange  thereof  with  each  other," 
the  phrase,  ' '  with  each  other, ' '  must  apply,  either  to  be 
confined  to  the  exchange  of  two  separate  classes — that  is, 
telegraph  and  telephone  and  cable  lines  on  the  one  hand, 
with  the  other  common  carriers  subject  to  the  Act  on  the 
other  hand — or  it  must  be  applied  broadly  to  an  exchange 
of  all  between  the  others — an  exchange  between  telegraph 
companies  and  telephone  companies  and  cable  lines,  or 
in  exchange  between  other  common  carriers,  or  in  ex- 
change between  the  two  classes  indifferently,  and  all  of 
them  together.  I  have  always  been  inclined,  construing 
an  Act  of  this  kind,  knowing  the  Commission  will  always 
give  it  the  narrowest  construction,  restricting  the  carrier 
— ^I  have  always  been  inclined  to  take  opposite  ground  in 
favor  of  the  carrier  in  order  that  the  law  may  be  properly 
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construed.  If  we  fall  short  in  our  construction  and  adopt 
a  narrow  construction  then  the  law  will  never  by  any- 
chance  have  the  broadest  construction  possible  because 
the  question  will  never  be  raised.  But  there  is  no  limi- 
tation there  on  the  word  "franks,"  and  franks  have  been 
construed  to  be  both  telegraph  and  express  franks.  Now 
the  language  of  this  Act  very  clearly  authorizes  the'  ex- 
change of  franks  between  telegraph  companies  and  ex- 
press companies.  What  would  be  more  absurd  than  for 
Congress  to  authorize  in  one  breath  an  exchange  of 
franks  between  telegraph,  telephone  and  cable  companies 
and  thereby  make  an  exchange  of  the  carriage  of  prop- 
erty, and  to  permit  (as  does  the  construction  of  the  Act 
by  the  Interstate  Commerce  Commission)  officers  of  ex- 
press companies  to  receive  passes  at  the  hands  of  railroad 
companies,  and  to  deny  to  railroad  officers  the  use  of  ex- 
press franks.  It  seems  to  me  absolutely  an  illogical  dis- 
crimination against  railroads.  There  is  one  other  point  I 
had  in  mind  in  connection  with  this,  and  that  is  the  history 
of  the  legislation.  Those  gentlemen  who  in  Atlantic  City 
several  years  ago  held  the  view  that  express  companies 
were  not  permitted  to  exchange  franks  have  been  amply 
sustained  in  their  view  by  the  Supreme  Court,  But  it 
was  suggested  here  this  morning  in  the  discussion  that 
those  who  now  favored  the  view  that  this  amendment  per- 
mitted such  issue  and  exchange  of  franks,  were  seeking 
to  overrule  the  Supreme  Court  in  this  matter,  or  to  evade 
a  decision  of  the  Supreme  Court.  I  think  that  is  not  a 
fair  statement  of  the  position  of  those  who  are  giving 
this  interpretation  to  the  amended  law  as  we  have  it  at 
the  present  time.  The  question  which  the  Supreme  Court 
passed  upon  was  the  proviso  immediately  preceding  the 
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one  I  have  just  read,  and  the  gist  of  their  decision  went 
to  the  one  single  point  that  the  word  "passes"  in  that 
proviso  did  not  extend  further  than  the  transportation  of 
passengers;  that  "passes"  meant  free  transportation  for 
passengers  and  that  only,  and  that  there  was  no  provi- 
sion for  the  free  transportation  of  property  under  the 
Act.  Now  it  seems  to  me  that  under  this  view  of  the 
Supreme  Court,  with  this  legislation  following  it,  the  pre- 
sumption is  very  strong  that  a  proviso  immediately  fol- 
lowing, which  fully  cures  the  omission  to  which  the  Su- 
preme Court  called  attention,  and  which  the  Supreme 
Court  said  very  broadly  might  be  supplied  by  Congress^ 
but  could  not  be  by  the  courts,  may  fairly  be  construed 
as  authorizing  the  free  transportation  of  property  by  ex- 
press companies.  I  might  say,  further,  that  while  I  have 
no  doubts  myself  as  to  the  correct  reading  of  the  law,  at 
the  request  of  our  people  I  went  to  Washington  last 
week  and  talked  with  some  members  of  the  Commission, 
and  of  the  legal  staff  of  the  Commission,  and  in  conver- 
sation with  Chairman  Knapp  went  over  this  proviso  with 
him,  and  he  said  that  in  his  opinion  the  law  clearly  au- 
thorized the  issuance  of  franks  by  express  companies  to 
all  common  carriers  subject  to  the  Act,  and  exchange  be- 
tween them.  I  suggested  to  him  at  the  time  that  some 
people  expressed  doubt  as  to  that  position,  and  ho  went 
over  the  matter  again  with  me  and  said:  "I  stand  for 
that  position." 

Mr.  PARKEE.  It  seems  to  me,  Mr.  Chairman,  that 
as  this  question  stands  it  involves  several  questions,  and 
I  should  like  to  make  a  motion,  therefore,  that  this  be  re- 
ferred to  the  sub-committee  to  consider  the  different 
questions.    As  I  understand  Mr.  Harrison's  position,  it 
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would  be  very  unfortunate  if  we  should  come  to  the  con- 
clusion that  he  was  wrong  in  his  contention.  It  might 
embarrass  him  in  his  further  dealings  with  the  Interstate 
Commerce  Commission.  So  I  think  certainly  at  this  time 
the  matter  should  be  referred  to  the  sub-committee,  either 
to  separate  it  into  different  questions  or  to  take  such 
action  in  regard  to  it  as  they  suggest. 

The  CHAIRMAN.  Mr.  Parker,  what  construction 
would  you  suggest? 

Mr.  PARKER.  It  says  here  the  employes  of  the  rail- 
road, telegraph  and  express  companies  may  exchange 
franks  with  each  other.  The  Act  might  permit  telegraph 
and  express  companies  to  exchange  franks  without  per- 
mitting railroad  and  express  companies  to  exchange 
franks. 

The  CHAIRMAN.  Well,  this  question  embraces  the 
whole  situation,  whether  all  of  the  carriers  or  companies 
subject  to  the  Act  can  exchange  passes  and  franks  with 
each  other. 

Mr.  PARKER.  Yes,  but  some  of  the  gentlemen  who 
have  expressed  views  here  might  say,  "Yes"  as  to  parts 
of  it  and  "No"  to  the  rest  of  it. 

The  CHAIRMAN.  Well,  they  have  the  privilege  of 
saying  so.  We  want  to  know  whether  this  proviso  covers 
the  whole  list  of  carriers  and  corporations  subject  to  this 
Act,  and  this  question  calls  for  an  expression  of  opinion 
on  that  point. 

Mr.  PARKER.  Well,  if  this  question  was  put, 
whether  it  should  be  answered  in  the  negative  or  affirma- 
tive then  a  negative  answer  would  mean  that  some  of 
these  companies  could  not  exchange  with  each  other,  but 
would  not  necessarily  mean  that  others  of  them  could  not. 
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My  idea  was  to  get  it  into  such  shape  that  if  the  Confer- 
ence desired,  a  definite  conclusion  could  be  reached  as  to 
the  separate  companies  involved. 

Mr.  BEIGHT.  It  seems  to  me  that  we  are  overlook- 
ing some  fundamental  considerations  in  the  discussion 
of  this  matter.  Is  it  lawful  for  the  express  company  to 
give  its  frank  to  anybody  but  for  this  section  which  we 
are  now  considering?  That  is,  this  prohibition.  The 
original  provision  here  which  is  a  prohibition,  does 
not  affect  it  at  all.  This  prohibition  here  concerning 
which  these  provisos  must  be  read  rests  in  these  words : 

No  common  carrier  subject  to  the  provisions  of 
this  Act  shall,  after  January  1,  1907,  directly  or 
indirectly  issue  or  give  any  interstate  free  ticket, 
free  pass  or  free  transportation  for  passengers. 

Now  that  is  the  prohibition.  There  is  not  a  word  in 
there  about  giving  free  transportation  for  merchandise. 
The  prohibition  has  to  do  with  the  carriage  of  nasgengers. 
Every  one  of  your  provisos,  it  seems  to  me.  has  got  to 
be  read  with  regard  to  that.  As  I  viewed  the  law,  on 
my  own  construction,  the  Hepburn  Bill,  it  was  not  lawful 
for  the  express  companies  and  the  railroad  companies  to 
interchange  their  free  passes. 

The  CHAIRMAN-  Under  the  law  as  it  existed  before 
this  amendment,  wasn't  it  lawful  for  a  railroad  carrier 
to  issue  a  pass  to  an  oflScer  of  an  express  company? 

Mr.  BEIGHT.  I  don't  think  it  was.  I  don't  care 
what  the  Commerce  Commission  says — ^I  am  onlv  stating 
my  own  view.  I  don't  think  it  was,  because  they  were 
under  that  prohibition,  except  for  this  proviso,  that  this 
provision  shall  not  be  construed  to  prohibit  the  inter- 
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change  of  passes  for  the  officers,  etc.,  of  common  carriers. 
Now  if  it  was  not  lawful  for  the  express  comDanv  to  give 
to  the  president  of  the  railroad  company  a  frank  so  that 
he  could  transport  his  baggage  free,  what  was  the  inter- 
change? The  provision  was  that  where  the  express  com- 
panies or  the  carriers  could  each  give  to  the  other  a  pass 
for  the  transportation  of  passengers  they  had  a  right 
to  do  it— it  didn't  have  anything  to  do  with  anvthing  but 
passengers — and  the  express  company  came  distinctly 
within  the  prohibition  of  the  clause  of  the  statute  having 
to  do  with  the  transportation  of  merchandise: 

Nor  shall  any  carrier  charge  or  demand  or  collect 
or  receive  a  greater  or  less  or  different  comDensation 
for  such  transportation  of  passengers  or  property. 

Now  the  exception  for  the  passengers  is  embodied 
in  this  Act  we  are  considering — this  Section  where  the 
prohibition  was.  laid  upon  the  giving  of  anv  free  or  re- 
duced transportation  whatsoever — in  harmonv  with  that 
prohibition,  except  as  stated  therein,  and  that  had  to  do 
with  the  carriage  of  passengers  alone.  Now,  when  you 
come  to  this  new  language  in  here,  "Provided  that  this 
provision  shall  not  be  construed."  This  provision — 
what  provision?  "Why,  the  prohibition  against  carrying 
passengers  for  a  less  than  the  schedule  rate,  or  free.  This 
shall  not  be  construed,  it  says.  Well,  how  is  that  going 
to  get  rid  of  the  prohibition  in  the  schedule  clause  which 
controls  the  charges,  rates  and  fares  that  shall  be  charged 
for  carrying  merchandise?  How  are  you  going  to  put 
that  proviso  as  an  amendment  to  something  that  is  not 
germane  to  it? 
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The  CHAIEMAN.  Mr.  Bright,  what  did  Congress 
use  the  word  "franks"  in  that  proviso  for,  in  the  new 
Act,  if  what  preceded  related  to  passengers  alone? 

Mr.  BEIGHT.  There  is  no  doubt  but  what  it  refers 
to  passengers  alone,  because  it  says  so  in  black  and  white. 

The  CHAIEMAN.  I  understand,  but  when  Congress 
uses  the  word  "franks,"  does  not  that  clearly  show  that 
this  proviso  embraces  property  as  well  as  passengers? 

Mr.  BEIGHT.  "Well,  if  you  mean  to  say  the  proviso 
introduces  a  new  sub.iect — 

The  CHAIEMAN.  It  embraces  communications  or 
messages  by  electric  companies. 

Mr.  MOOEE.  The  word  "passes"  would  not  apply, 
and  therefore  they  had  to  use  "franks,"  so  as  to  give  the 
right  to  the  telegraph,  telephone  and  cable  companies  to 
furnish  this  privilege. 

Mr.  BEIGHT.  How  could  any  court  possibly  con- 
strue the  prohibition  about  the  free  carriage  of  passen- 
gers so  as  to  affect  a  free  frank  on  telegraph  lines  or 
express  lines? 

The  CHAIEMAN.  It  is  not  merely  a  proviso  against 
what  precedes,  but  it  is  a  provision  in  the  nature  of  an 
enactment  giving  a  right  that  did  not  exist  before  and 
could  not  be  carved  out  of  the  language  that  precedes 
it,  which  is  a  very  frequent  mode  of  legislation. 

Mr.  BEIGHT.  Certainly  this  language  would  relieve 
the  railroad  companies  from  any  embarrassment  in  giv- 
ing their  passes  to  any  officer  of  any  corporation. 

The  CHAIEMAN.    Subject  to  the  Act. 

Mr.  BEIGHT.  Any  carrier  subject  to  the  Act — tel- 
ephone, telegraph,  express — may  receive  from  the  rail- 
road a  free  pass,  but  I  think  that  the  question  of  issuing 
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a  frank  whereby  railroad  companies  and  others  can 
have  free  transportation  of  merchandise  is  still  left  in 
very  great  doubt.    That  is  the  way  it  occurs  to  me. 

Mr.  WATTS.  In  view  of  what  Mr.  Harrison  and  Mr. 
Stockton  have  said  in  regard  to  the  attitude  of  the  Chair- 
man of  the  Interstate  Commerce  Commission,  and  in  view 
of  the  fact  that  we  ought,  I  think,  to  construe  the  provi- 
sions of  this  Act  liberally,  I  move  that  the  answer  to  sub- 
question  (c)  of  question  2  be  an  affirmative  one. 

Mr.  DOEAN.  Mr.  Chairman,  before  that  question  is 
put,  I  would  like  to  say  a  few  words  on  the  question.  This 
question  is  a  much  more  extensive  one  than  the  question 
whether  or  not  an  express  company  can  issue  its  franks 
to  a  railroad  officer.  The  construction  which,  in  the  opin- 
ion of  Mr.  Harrison,  should  be  put  upon  it  is  that  as  an 
express  company  is  a  common  carrier,  that  under  this 
language  that  particular  common  carrier  has  a  right  to 
issue  its  frank  for  the  free  transportation  of  property  by 
that  particular  common  carrier  to  any  other  person  or 
corporation  that  is  a  common  carrier  subject  to  the  Act. 
If  that  construction  is  correct,  then  any  railroad  com- 
pany can  issue  its  frank,  or  pass,  or  call  it  what  you 
please,  to  an  officer  of  any  other  railroad  company  in  the 
country  to  transport  household  goods,  freight  and  any- 
thing else  that  is  property,  over  its  line.  You  can't  draw 
a  distinction  between  the  Adams  Express  Company  as 
a  carrier  of  property  and  a  railroad  company  carrying 
property.  Therefore,  this  question  comes  down  to  this : 
Does  that  section  amount  to  a  declaration  that  any  com- 
mon carrier  of  property  can  issue  its  frank  or  pass,  or 
whatever  it  may  be  called,  to  an  officer  or  an  employe  of 
any  other  carrier  for   the   free  carriage   of  property? 
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Now  it  appears  to  me  that  when  you  carry  that  thing 
out  to  its  logical  conclusion  you  can  see  exactly  what  the 
result  is  going  to  be.  The  situation  that  existed  before 
this  amendment  of  June  18th  was  adopted  was  that  under 
that  Act,  as  it  stood,  an  express  company  or  a  common 
carrier  could  not  issue  a  frank  or  a  pass  or  an  order  for 
free  carriage  of  property  to  another  carrier.  That  con- 
struction was  approved  by  the  Supreme  Court  of  the 
United  States  at  that  time,  before  this  Act  of  June  18th 
was  passed;  there  was  then  no  question  as  to  what  was 
meant  by  the  proviso  which  still  remains  in  the  Act,  and 
which  this  Act  of  June  18th  did  not  attempt  to  modify 
or  repeal.  With  that  proviso  in  the  Act  which  the  Su- 
preme Court  construed  in  the  express  company  case,  the 
language  is  this,  and  it  is  still  in  the  Act : 

Provided,  that  this  provision  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes  for  the 
oflS.cers,  agents,  employes  of  common  carriers  and 
their  families,  nor  to  prohibit  any  common  carrier 
from  carrying  passengers  free  with  the  object  of 
providing  relief  in  cases  of  general  epidemic,  pesti- 
lence or  other  calamitous  visitation. 

Now  that  has  been  followed  by  a  further  provision, 
not  an  amendment  of  that  previous  prohibition  or  pro- 
vision, a  further  declaration  as  to  the  object  it  is  intended 
to  accomplish.  Nor  can  we  say,  unless  the  language  is 
the  clearest,  that  after  an  Act  has  been  construed  by  the 
Supreme  Court  of  the  United  States,  its  meaning  de- 
clared and  made  plain,  that  we  can  then,  by  means,  not 
of  a  provision  amending  that  particular  provision,  which 
would  have  been  the  proper  place  to  put  the  new  legisla- 
tion if  it  was  intended  to  extend  this  to  the  free  trans- 
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portation  of  property,  but  solely,  exclusively,  for  the 
reason  that  telegraph,  telephone  and  cable  companies 
were  included  in  the  Act,  to  enable  them  to  interchange 
their  franks— that  is  what  the  word  "franks"  there 
means — ^to  interchange  their  franks  with  each  other,  or 
so  far  as  they  are  concerned  with  the  officers  and  em- 
ployes of  other  common  carriers.  Now  you  will  all  admit 
from  the  very  fact  that  my  friend,  Mr.  Harrison,  argued 
that  if  you  do  but  read  the  language  in  a  certain  way — 
put  it  in  another  part  of  the  section,  or  leave  this  thing  out 
or  that — that  you  can  get  that  construction  that  he  is  of 
the  opinion  should  be  given  to  it — you  will  all  admit  from 
that,  that  no  matter  what  can  be  said  about  it,  the  addi- 
tional provision  added  under  the  Act  of  June  18th  does 
not  clearly  do  what  it  is  said  it  was  intended  to  do,  from 
the  fact  that  it  did  not  amend  the  previous  provision 
which  had  been  construed  by  the  Supreme  Court  of  the 
United  States,  but  went  on  and  provided  further  that  this 
provision  shall  not  be  construed,  etc.,  with  regard  to  the 
officers,  agents,  and  employes  and  their  families  of  such 
telegraph,  telephone  and  cable  lines.  Now  it  seems  to  me, 
as  I  have  said,  that  if  it  was  intended  to  extend  the  priv- 
ilege of  passes  for  the  free  transportation  of  property 
between  officers  and  employes  of  different  .common  car- 
riers, express  companies  and  railroads  and  others,  why 
this  legislation  would  have  been  made  so  plain  as  to 
leave  no  question  about  it.  Therefore,  Mr.  Chairman,  I 
am  of  the  opinion  that  so  far  as  express  companies  are 
concerned,  and  railroad  companies,  that  neither  the  rail- 
road companies  nor  the  express  companies  have  the  right 
to  issue  franks,  passes  or  whatever  they  may  be  called, 
for  the  free  transportation  of  property,  by  officers,  agents, 
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employes  and  their  families,  of  other  similar  common 
carriers. 

Mr.  HAMILTON.  Mr.  Chairman,  this  is  certainly  a 
very  doubtful  provision  as  to  its  meaning,  but  it  is  not 
the  first  awkward,  doubtful  provision  that  has  appeared 
in  the  Hepburn  Bill.  If  you  read  in  the  upper  part  of 
the  same  clause,  you  will  see  a  clause  which  gave  us  all 
trouble  several  years  ago,  when  it  says  that  no  common 
carrier  shall,  directly  or  indirectly,  issue  or  give  any  in- 
terstate free  pass,  etc.,  except  to  its  employes  and  their 
families,  its  officers,  agents,  physicians  and  attorneys- 
at-law,  indicating,  just  on  the  face  of  it,  and  as  many 
people  feared  it  would  be  construed  at  the  time,  that  while 
the  common  carriers  subject  to  the  law  might  give  on 
their  own  lines  free  transportation  to  their  employes  and 
their  families,  they  could  not  give  it  to  the  families  of 
their  agents,  attorneys,  physicians,  etc.,  and  that  was  a 
serious  trouble  with  many.  I  recollect  seeing  the  Chair- 
man of  the  Interstate  Commerce  Coromission  about  that 
matter.  This  idea  is  strengthened  by  the  provision  lower 
down  that  it. should  not  be  construed  to  prevent  the  inter- 
change of  passes  for  the  officers,  agents,  employes  of  com- 
mon carriers,  and  their  families — all  classed  together 
there.  And  the  Chairman  of  the  Interstate  Commerce 
Commission  said  that  it  seemed  to  him  absurd  that  the 
law  permitted  your  road  to  give  transportation  to  my 
family,  but  would  not  let  my  road  give  transportation  to 
my  family.  Now  that  is  an  instance  of  the  queerness 
with  which  the  law  is  drawn.  I  don't  think  we  can  say 
with  any  positiveness  precisely  what  this  provision 
means.  The  strongest  point  against  its  meaning  what 
Mr.  Harrison  and  Mr.  Stockton  claim,  has  just  been  em- 
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phasized  by  Mr.  Doran,  I  think,  when  he  says  that  it  is 
not  reasonable  for  us  to  construe  away  a  positive  decision 
of  the  Supreme  Court  upon  the  doubtful  language  of  an 
amendment.  I  think  that  the  probabilities  are  against  the 
right  as  claimed.  It  seems  to  me  that  if  it  was  otherwise 
express  companies  would  have  been  mentioned  along  with 
telegraph,  telephorie  and  cable  lines  in  this  last  clause. 
But  that  does  not  certainly  follow  because  express  com- 
panies before  that  were  in  the  Act  and  these  others  were 
not.  Therefore,  that  is  not  conclusive.  I  am  afraid  that 
the  true  meaning  of  it  is  that  the  frank  here  referred  to 
is  the  frank  only  of  a  telegraph,  telephone  or  cable  line 
and  not  the  frank  of  all  carriers  subject  to  the  Act.  It 
doesn't  say  that;  it  is  broader  than  that.  In  the  broad- 
est construction  of  it,  I  believe,  it  is  permissible  to  ex- 
change with  express  companies,  but  I  don't  believe  any 
human  being  can  say  what  the  courts  would  decide  on 
that  point.  I  doubt  very  much  whether  we  ought  to  ex- 
press any  opinion  upon  it. 

Mr.  LATHROP.  Mr.  Chairman,  I  am  of  the  same 
opinion  as  to  the  expression  of  opinion  on  this  subject 
that  has  just  been  given  by  my  friend,  Mr.  Hamilton.  I 
think  this  is  a  matter  that  is  to  be  put  up  by  the  express 
companies,  to  each  company,  and  I  think  it  is  of  value 
in  deciding  that  question  to  have  a  full  and  free  discus- 
sion. So  far  as  I  am  concerned,  I  am  persuaded  that  it 
will  be  lawful,  and  I  shall  so  advise  my  company ;  I  hope, 
entirely  divorced  from  the  personal  equation,  although 
none  of  us  can  tell  in  that  regard,  in  the  matter  of  getting 
back  into  the  hands  of  ourselves,  and  particularly  of  our 
families,  express  franks.  But  I  am  persuaded  that  fair 
construction  of  this  proviso,  which  I  think  the  Chairman 
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has  very  well  said  is  an  enactment,  not  simply  a  proviso, 
will  show  that  the.  right  exists.  It  says  it  is  a  proviso, 
but  it  is  a  specific  enactment,  and  a  different  idea  from 
what  existed  before  has  been  placed  in  the  law  by  virtue 
of  that  enactment,  and  that  is  the  transportation  of  prop- 
erty in  exchange  for  transportation  of  persons  by  such 
companies  as  have  nothing  else  to  exchange  except  prop- 
erty— the  telegraph  companies'  service  over  their  lines, 
the  telephone  companies'  service  over  their  lines,  the 
cable  companies'  service  over  their  lines.  Those  are  the 
things  that  they  have  a  right  to  offer.  That  is  covered, 
in  my  judgment,  by  the  word  "frank,"  and  I  submit, 
with  all  deference  to  my  friend,  Mr.  Doran,  has  he — ^has 
any  man  within  the  sound  of  my  voice — ever  attributed 
to  the  use  of  the  word  "frank"  the  idea  of  a  railroad  com- 
pany issuing  a  frank  covering  the  transportation  of  mer- 
chandise! The  word  "frank"  not  only  judicially,  not 
only  according  to  the  lexicographers,  but  by  common  con- 
sent of  people  engaged  in  the  same  business  we  are  in, 
has  a  well-defined  meaning.  It  means  transmission  by 
telegraph  companies  over  their  wires ;  it  means  the  trans- 
portation of  things  by  express  companies  over  their  lines. 
I  submit  that  never  has  it  been  understood  by  the  word 
"frank"  that  it  meant  the  transportation  of  merchandise 
by  railroad  companies  when  that  was  done  free,  or,  per- 
haps, not  free,  but  at  rates  less  than  tariff  rates.  That 
was  by  virtue  of  a  rebate;  that  was  by  virtue  of  some 
secret  concession ;  it  was  never  done  by  the  issuance  from 
the  president's  office  of  a  frank  saying  that  you  can  trans- 
port merchandise  over  his  line  without  paying  for  it. 
So  I  say  that  in  the  construction  of  the  Act  we  are  not 
going  contrary  to  either  the  language  or  the  spirit  of  the 
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decision  of  the  Supreme  Court- of  the  United  States  in 
the  Express  Company  case,  because,  as  you  will  remem- 
ber, all  of  you,  that  was  predicated  entirely  on  the  fact 
that  the  free  transportation  provision  related  solely  to 
the  transportation  of  persons.  That  idea,  that  principle, 
has  been  entirely  done  away  with,  in  my  judgment,  by  the 
use  of  the  word  "franks,"  which  has  a  definite  and  ac- 
cepted meaning,  and  means,  as  I  have  said,  the  transmis- 
sion by  cable,  telegraph  and  telephone  companies  of  what 
they  have  to  give  and  by  express  companies  of  what  they 
have  to  give,  in  exchange  for  what?  In  exchange  for 
what  other  common  carriers  have  to  give.  I  will  admit 
that  it  is  unfortunate  that  the  words  "express  company" 
do  not  appear  in  this  provision  of  the  Act,  but  I  think  my 
friend,  Mr.  Hamilton,  has  answered  that — the  express 
companies  were  already  in  the  Act;  they  were  already 
made  common  carriers  subject  to  the  Act,  and  they  were 
prohibited  from  exchanging  transportation  simply  be- 
cause the  Supreme  Court  said  the  free  transportation 
related  solely  to  the  transportation  of  persons.  And  the 
moment  you  have  got  into  the  law  the  idea  of  the  ex- 
change of  transportation  of  property  by  such  companies 
as  have  only  property  to  offer  in  exchange  for  transpor- 
tation of  persons,  which  other  common  carriers  are  deal- 
ing in  and  have  a  right  to  offer,  you  then  have  a  solution 
of  this  question  which  is  at  least  fair.  Now,  then,  in  that 
view,  let  me  read  in  conclusion  again  the  proviso : 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks,  or  the  exchange  thereof  with  each  other. 
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That  is,  between  the  people  who  have  to  deal  with 
property  and  not  with  persons.  They  have  a  right  to 
exchange  with  each  other.  Nobody  denies  that.  Mr. 
Do  ran  doesn't  deny  that  or  Mr.  Eich,  but  that  is  not  all. 
After  they  have  got  through  with  that  they  say — and — in 
addition  to  their  exchange  with  each  other  of  what  they 
have  to  offer,  they  have  a  right  to  exchange  what  they 
have  to  offer  with  the  officers,  agents,  and  employes  and 
their  families  of  other  common  carriers  subject  to  the 
provisions  of  the  Act.  What  have  the  other  common  car- 
riers got  to  offer  in  exchange?  They  have  got  to  offer 
transportation  of  persons,  the  only  thing  for  which  they 
ever  gave  free  transportation  in  exchange  for  franks 
covering  the  transportation  of  things,  which  telegraph 
companies  and  cable  companies  and  telephone  companies 
and  express  companies  have  a  right  to  offer.  The  ex- 
change of  transportation  of  persons  was  already  pro- 
vided for  by  the  Act,  and  the  moment  you  introduced  the 
property  idea  in  connection  with  the  exchange  idea,  it 
seems  to  me  that  as  to  all  common  carriers  covered  by 
the  Act,  express  companies  as  well  as  the  others,  the 
right  of  exchange  is  clear. 

Mr.  CLAEDY.  Mr.  Chairman,  I  agree  with  my 
friend,  Mr.  Lathrop,  in  everything  he  said  except  his 
suggestion  that  this  matter  ought  to  be  passed  over. 

Mr.  LATHEOP.  You  misunderstood  me — simply 
that  there  should  be  no  expression  of  opinion  by  a  vote. 
Mr.  CLAEDY.  Everybody  ought  to  express  an  opin- 
ion and  it  ought  to  be  the  same  opinon.  I  don't  think  I 
have  paid  as  much  attention  to  any  other  provision  as  I 
have  to  this  provision,  and  I  didn't  think  there  would  be 
any  sort  of  question  as  to  the  proper  interpretation  of  it 
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— I  mean  as  to  the  correctness  of  the  interrpetation  which 
I  put  upon  it.  And  I  have  had  that  view  strengthened 
en  route  to  this  town.  Under  the  old  law  the  Supreme 
Court  held  that  there  could  be  no  exchange  of  a  pass  for  a 
pass  that  would  carry  property.  The  provision  of  the  old 
law  related  to  the  transportation  of  persons,  as  my  friend, 
Mr.  Lathrop,  has  said.  Now,  when  a  word  was  intro- 
duced into  the  law  that  was  expressive  only  of  property, 
the  right  of  free  carriage  of  property,  I  suppose  it  meant 
what  it  says,  and  I  can't  understand  upon  what  ground 
it  can  be  claimed  that  it  applies  to  telephone,  telegraph 
and  cable  companies  and  does  not  apply  to  express  com- 
panies. It  ought  to  apply  to  express  companies.  If  the 
express  companies  get  free  rides  we  ought  to  have  free 
transportation  for  our  little  packages.  Why,  the  railroad 
companies  are  interested  in  this  as  well  as  the  individ- 
uals who  occasionally  get  some  benefits  through  express 
packages.  We  have  had  a  good  deal  of  trouble — we 
haven't  been  able  to  express  matter — important  matter 
belonging  to  the  railroad  company — ^beyond  our  own 
lines,  although  it  may  have  been  sent  to  a  commercial 
agent  who  was  performing  service  for  us.  And  I  rather 
think  Congress  meant  what  it  said  when  it  undertook  to 
authorize  a  frank  in  exchange  for  a  pass.  I  don't  know 
what  this  means  unless  it  means  just  what  it  says.  It  has 
been  read  very  frequently: 

This  provision  shall  not  be  construed  to  prohibit 
the  privilege  of  passes  or  franks  or  the  exchange 
thereof  with  each  other. ' ' 
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The  swapping  of  one  for  the  other. 

for  the  officers,  agents,  employes  and  their  families 
of  such  telegraph,  telephone  and  cable  lines,  and  the 
officers,  agents,  employes  and  their  families  of  other 
common  carriers  subject  to  the  provisions  of  this 
Act. 

Express  companies — common  carriers  subject  to  the 
provisions  of  the  Act.  I  can't  see  where  there  could  be 
any  question  as  to  the  correctness  of  the  position  taken 
by  Mr.  Harrison. 

Mr.  NOETHEOP.  I  can't  add  anything  to  what  has 
been  said.  Mr.  Hamilton's  remarks  certainly  appealed 
to  me.  I  read  this  amendment  several  times  and  changed 
my  mind  about  it  several  times;  but  I  just  want  to  call 
attention  to  this  fact :  The  Supreme  Court  certainly  de- 
cided that  the  old  section  applied  purely  to  passenger 
traffic.  Some  gentlemen  have  intimated  that  this  con- 
struction of  Mr.  Harrison  might  be  construed  as  an  ef- 
fort to  evade  that  opinion.  I  want  to  call  attention  to 
the  fact,  which  everybody  will  remember,  that  in  addition 
to  holding  that  that  section,  as  it  formerly  read,  applied 
simply  to  passenger  traffic,  the  Supreme  Court  expressly 
went  out  of  its  way  to  say  that  Congress  could,  if  it 
wished,  amend  the  law,  so  as  to  allow  the  use  of  these 
franks.  Consequently,  it  seems  to  me  when  they  inserted 
this  express  provision  in  the  law  amending  it,  they  have 
done  something  which  accords  with  the  Supreme  Court's 
opinion  and  does  not  overrule  it.  Congress  took  the  sug- 
gestion pointed  out  by  the  Supreme  Court  and  inserted 
this  particular  provision  in  the  Act.  This  particular  pro- 
vision differs  from  the  others  in  two  particulars.     The 
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former  provision  spoke  of  the  interchange  of  passes. 
This  provision  speaks  of  the  exchange  of  passes  and 
franks.  You  have  got  to  exchange  one  thing  for  another. 
Congressmen  use  franks  to  cover  their  mail  matter  and 
all  that  sort  of  thing.  The  express  companies  carry 
goods.  And  passes  are  usually  applied  to  passengers. 
Now  you  exchange  a  frank,  a  telegraph  frank,  for  what? 
A  pass  to  carry  passengers.  You  exchange  it — the  exact 
language  of  this  provision,  following  out  the  suggestion 
of  the.  United  States  Supreme  Court  on  that  line.  It 
seems  to  me  that  it  accords  with  the  suggestion  of  the 
court  itself  and  does  not  conflict  with  it.  Whether  or  not 
the  sending  of  a  message  by  telegram  or  cable  or  tele- 
phone is  the  carriage  of  property,  I  am  not  prepared  to 
say.  It  certainly  is  the  carriage  of  a  telegram  from  one 
point  to  another  and  to  that  extent  it  inserts  into  this 
clause  a  new  idea  and  takes  it  out  of  the  decision  of  the 
United  States  Supreme  Court  confining  it  solely  to  the 
carriage  of  passengers.  I  don't  believe  that  this  provi- 
sion as  construed  by  Mr.  Harrison,  conflicts  at  all  with 
the  decision  of  the  United  States  Supreme  Court. 

Mr.  POWELL.  Mr.  Chairman,  I  don't  feel  that  I  can 
add  anything  to  the  discussion  on  this  subject,  except  that 
I  would  like  to  take  it  up  right  where  Mr.  Lathrop  left 
off.  He  was  considering  the  question  of  whether  this 
proviso  should  be  given  a  narrow  and  restricted  con- 
struction or  whether  it  should  be  given  a  liberal  construc- 
tion. And  I  would  like  to  call  the  attention  of  the  Confer- 
ence to  what  I  believe  to  be  a  well-settled  principle  of 
law,  that  in  the  construction  of  a  proviso  in  a  penal  stat- 
ute, the  language  is  to  be  construed  liberally.  Of  course, 
this  rule  does  not  arise  except  where  there  is  very  serious 
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"doubt  and  where  the  meaning  can  not  be  ascertained  in 
any  other  way,  and  when  we  have  to  fall  back  upon  a 
general  principle  of  interpretation.  Now,  Mr.  Chairman, 
the  most  serious  doubt  in  my  mind  is  that  occasioned  by 
the  argument  of  Mr.  Bright,  which,  if  I  have  got  it  cor- 
rectly is  this :  He,  as  I  understand  him,  says  that  when 
the  Mann-Elkins  Bill  was  passed  it  undertook  to  amend 
Section  1,  but  did  not  make  any  reference  to  Section  2. 
Now,  in  the  amendment  to  Section  1  there  is  this  pro- 
viso in  question.    It  says: 

And  provided,  further,  that  this  provision  shall 
not  be  construed  to  prohibit  the  privilege  of  passes 
or  franks. 

Mr.  Bright  says — and  I  agree  with  him  in  that  as  far 
as  I  am  able  to  understand  him — that  there  never  was 
anything  in  Section  1  which  prohibited  the  transporta- 
tion of  property.  They  failed,  as  I  understand  Mr. 
Bright 's  position  and  contention,  to  put  the  proviso  in 
Section  2,  which  is  the  section  which  prohibits  the  trans- 
portation of  property  free.  Therefore,  there  is  a  serious 
doubt  in  my  mind  whether  the  proviso  has  any  reference 
or  effect  as  to  Section  2 — ^whether  Section  2  does  not  con- 
tinue in  full  force  and  effect,  and  whether  it  would  not 
be  improper  for  that  reason  for  the  express  company  to 
transport  property  free.  That  has  given  me  trouble 
much  more  than  the  language  of  the  proviso. 

The  CHAIRMAN.  I  want  to  ask  Mr.  Powell  one 
question  in  that  connection.  Isn't  it  a  fact  that  this  par- 
ticular proviso  that  we  have  under  discussion  is  really 
an  enacting  clause,  and  doesn't  it  enlarge  the  law  so  as 
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to  at  least  allow  the  free  transportation  of  messages  by 
telegraph,  telephone  and  cable  companies? 

Mr.  POWELL.  Mr.  Chairman,  I  had  considered  that 
in  the  brief  moment  since  Mr.  Bright  made  his  point,  and 
I  believe  it  probably  would  allow  that — the  transporta- 
tion of  messages — ^because  I  don't  gather  that  Section  2 
prohibits  the  transportation  of  messages  free.  And  if 
I  got  the  Chairman's  suggestion,  made  in  reply  to  Mr. 
Bright,  you  were  inclined  to  be  of  the  opinion  that  that 
was  a  positive,  enabling  enactment.  But  coming  as  it 
does  in  the  form  of  a  proviso,  I  must  confess  my  serious 
doubt  on  that  point,  and  would  be  glad  to  bear  the  views 
of  the  Chairman  more  fully.  Unless  that  answers  Mr. 
Bright,  I  must  confess  I  haven't  heard  anything  yet  that 
does. 

Mr.  WATTS.  I  agree  most  heartily  with  what  my 
friend,  Mr.  Lathrop,  has  said,  except  in  the  expression  of 
opinion  that  we  ought  not  to  have  a  vote  or  reach  a  con- 
clusion. If  we  do  not  reach  a  conclusion,  then  it  will  be 
construed  as  an  expression  of  opinion  adverse  to  the  in- 
terchange of  passes  and  franks  with  the  express  com- 
panies, and  it  will  be  so  understood  by  the  Commission, 
who  now  have  this  question  under  advisement.  For  that 
reason  I  hope  there  will  be  an  expression  of  opinion  by 
this  Conference  and  that  whatever  influence  it  may  have 
may  be  in  favor  of  the  views  expressed  by  Mr.  Lathrop 
and  the  other  gentlemen  who  agree  with  me  as  to  the 
proper  construction  of  this  section  of  the  amended  Act. 

Mr.  LATHROP.  I  will  withdraw  my  suggestion,  Mr. 
Watts,  and  I  believe  you  are  right. 

Mr.  HAMILTON.  Mr.  Chairman,  I  withdraw  my  ob- 
jection to  a  vote. 
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Mr.  WATTS.  I  judge  that  my  friend,  Mr.  Doran,  has 
-some  apprehensions  that  the  matter  of  penalties  will  in- 
volve us  in  some  trouble.  I  would  refer  to  the  action  of 
the  Commission  and  the  agreement  reached  pending  liti- 
gation construing  the  amendment  of  June  29,  1906,  and 
the  decision  of  the  Supreme  Court.  These  franks  con- 
tinued in  use  until  the  Supreme  Court  finally  decided  the 
question,  and  there  was  no  trouble  in  the  matter  whatever. 
I  have  no  doubt  that  even  if  it  should  finally  be  held  by 
the  Supreme  Court  that  this  Act  as  amended  did  not 
extend  to  the  interchange  of  franks  with  the  express  com- 
panies, no  liability  would  be  incurred  or  penalty  imposed. 
And  besides,  Mr.  Chairman,  there  is  a  broader  view  to 
take  of  this  question  than  the  use  by  counsel  and  other 
ofl&eials  of  these  "franks"  in  the  movement  of  their  per- 
sonal property  by  express  companies.  The  railroads  are 
largely  interested,  and  from  their  standpoint  we  ought  to 
view  this  question.  They  now  have  to  pay  expressage,  as 
I  understand  it,  upon  all  property  moved  for  their  own 
benefit  and  use  by  an  express  company.  If  passenger 
tickets  are  sent  from  one  point  to  another  for  distribution, 
or  money  sent  by  agents  to  headquarters,  the  railroad 
must  pay  for  the  same.  And  I  see  no  reason  why,  if  the 
effects  of  telegraph,  telephone  and  cable  companies  are 
to  move  free,  railroads  can  not  have  their  property  car- 
ried free  by  the  express  companies.  I  can  imagine  no 
other  reason  for  adding  to  this  law  the  amendment  refer- 
ring to  "franks,"  covering  the  movement  of  property, 
and  the  use  of  the  words  "other  carriers  subject  to  the 
provisions  of  the  Act,"  unless  it  meant  to  include  express 
companies,  which,  as  my  friend  Mr.  Hamilton  has  said, 
were  theretofore  subject  to  the  provisions  of  the  Act, 
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while  electric  companies  had  not  been  included.  I  hope 
we  will  have  a  vote  and  that  the  opinion  of  this  Confer- 
ence will  be  in  favor  of  the  views  expressed  by  Mr.  Lath- 
rop,  Mr.  Harrison,  Mr.  Stockton  and  the  other  gentlemen 
holding  the  affirmative  side  of  this  question. 

The  CHAIRMAN.  Are  you  ready  for  the  question, 
gentlemen  ? 

May  the  employes  of  railroad,  telegraph  and  ex- 
press companies  interchange  passes  and  franks  with 
each  other! 

Those  who  are  of  the  opinion  that  this  question  should 
be  answered  in  the  affirmative  say  "Aye;"  contrary, 
"No."  The  "Ayes"  seem  to  have  it.  The  "Ayes" 
have  it. 

We  now  come  to  question  3,  sub-division  (a) : 

Does  the  provision  of  Section  1  of  the  present 
Act,  as  amended  by  Section  7  of  the  new  Act,  "and 
it  is  hereby  made  the  duty  of  all  common  carriers 
*  *  *  to  establish,  observe  and  enforce  just  and 
reasonable  classifications  of  property  for  transpor- 
tation," etc,  when  taken  in  connection  with  Section 
15  of  the  present  Act,  as  amended  by  Section  12  of 
the  new  Act,  enlarge  the  substantive  duty  of  the  car- 
rier and  the  power  of  the  Commission  to  enforce  such 
duty? 

Mr.  PATTERSON.    I  move  you,  sir,  that  sub-division 
(b)  be  considered  in  connection  with  sub-division  (a)  : 
The  CHAIRMAN.    Sub-division  (b)  is  as  follows: 

What  is  the  scope  of  this  new  paragraph,  and 
must  every  common  carrier  subject  to  the  Act  be 
prepared  to  comply  therewith  by  the  date  the  Act  of 
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June  18,  1910,  becomes  effective,  in  advance  of  reg- 
ulations by  the  Commission? 

Mr.  PATTERSON.  The  two  questions  involved  are 
really  three  in  number :  First,  has  the  substantive  duty 
of  the  carrier  been  increased  by  this  new  provision.  Sec- 
ondly, has  the  power  of  the  Commission  been  increased. 
And,  third,  is  there  anything  in  connection  with  the  new 
provision  which  imposes  upon  the  carrier  the  duty  of 
doing  something  affirmatively  at  the  present  time  ?  Now, 
the  substantive  duty  which  is  imposed  by  this  provision, 
is  the  duty  to  establish  just  and  reasonable  classifications 
of  property  with  reference  to  which  rates,  tariffs,  regu- 
lations or  practices  may  be  prescribed  and  practices  af- 
fecting classifications,  rates,  or  tariffs,  the  issuance,  form, 
and  substance  of  tickets,  receipts,  and  bills  of  lading,  the 
manner  and  method  of  presenting,  marking,  packing  and, 
delivering  property  for  transportation,  and  so  on.  I 
apprehehd,  sir,  that  in  that  statement  of  the  substantive 
duty  of  the  carrier  there  is  nothing  contained  which  it 
was  not  the  duty  of  the  carrier  to  do  prior  to  the  passage 
of  this  Act.  And  I  conclude,  therefore,  that  this  state- 
ment in  the  Mann-Elkins  Bill  of  this  duty  on  the  part 
of  the  carrier  to  do  these  various  things  is  simply  a  stat- 
utory recognition  of  what  was  a  common-law  duty  on  the 
part  of  the  carrier.  I  would  therefore  answer  that  first 
proposition,  namely,  as  to  whether  the  substantive  duty 
of  the  carrier  has  been  increased,  in  the  negative.  The 
second  question  is  whether  the  power  of  the  Commission 
has  been  increased  by  this  statutory  recognition  of  the 
duty  of  the  carrier.  The  foundation  of  the  argument  in 
favor  of  the  affirmative  of  that  proposition  rests,  as  I 
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understand  it,  upon  this  statement,  that  Section  15  under 
the  Hepburn  Bill  conferred  upon  the  Commission  the 
power  to  make  orders  with  respect  to  rates  and  with 
respect  to  "practices  affecting  rates,"  and  the  Mann- 
Elkins  Bill,  in  its  amendment  to  Section  15,  has  stricken 
out  the  words  "affecting  rates,"  leaving  the  power  in  the 
Commission  to  make  orders  with  respect  to  rates  and 
practices  of  carriers.  Now,  as  I  understand  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  Pitcairn 
case,  in  215  U.  S.  (in  which  the  court  held  that  the  Com- 
mission had  power  to  make  orders  with  respect  to  the 
methods  of  car  distribution  in  force  on  the  line  of  the 
Baltimore  &  Ohio  Eailroad  Company),  as  I  understand 
that  decision,  thg  practical  effect  of  it  is  that  under  the 
Hepburn  Bill  the  Commission  had  the  power  to  make  an 
order  with  respect  to  any  practices  of  a  common  carrier 
as  common  carrier,  and  it  would  seem  necessarily  to  fol- 
low from  that  that  every  practice  of  the  common  carrier 
in  some  way  affected  the  rates  of  the  common  carrier,  and 
in  view,  therefore,  of  that  decision  of  the  Supreme  Court 
in  the  Pitcairn  case,  I  would  conclude  that  there  is  noth- 
ing in  the  Mann-Elkins  Bill  which  in  any  way  enlarges 
the  power  of  the  Commission  to  make  orders  with  respect 
to  the  practices  of  the  railroad  companies.  They  had  just 
as  much  power  before  this  amendment  as  they  have  to- 
day. The  third  proposition  is  the  question  that  is  put  in 
this  form:  "Must  every  common  carrier  subject  to  the 
Act  be  prepared  to  comply  with  this  provision  by  the 
date  that  the  Mann-Elkins  Bill  becomes  effective!" 
Now,  as  I  understand  it,  every  common  carrier  has,  in 
effect,  at  the  present  time,  regulations  with  respect  to 
every  one  of  these  matters  which  are  covered  in  Section 
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1,  regulations  with  respect  to  the  tickets,  bills  of  lading, 
the  receipt,  delivery  and  storage  of  property,  and  in  the 
absence  of  a  determination  by  the  Commission  to  the 
contrary,  we  are  bound  to  assume  that  those  regulations 
and  practices  of  the  carrier  are  entirely  reasonable.  And 
I  would  therefore  answer  that  third  proposition  that 
there  is  nothing  in  this  provision  of  the  Act  which  com- 
pels the  carrier  at  the  present  time  to  do  anything  affirm- 
atively. 

Mr.  HAMILTON.    Do  you  make  a  motion? 

Mr.  PATTERSON.  I  will  make  a  motion,  sir,  if  it 
is  the  pleasure  of  you  gentlemen,  first,  that  the  provision 
of  Section  1  which  is  quoted  in  question  3,  does  not  en- 
large the  substantive  duty  of  the  carrier,  nor  does  it  en- 
large the  power  of  the  Commission  to  enforce  such  duty, 
and  that  at  the  present  time  there  is  nothing  which  the 
carrier  need  do  in  order  to  comply  with  the  provisions  of 
this  paragraph. 

The  CHAIRMAN.  Then  a  negative  answer  would 
answer  all  three  questions'? 

Mr.  PATTERSON.    Yes,  sir. 

The  CHAIRMAN.  Are  you  ready  for  the  question, 
gen^tlemen?  All  those  in  favor  of  answering  these  ques- 
tions embodied  m  sub-divisions  (a)  and  (b)  of  question  3 
by  the  word  "No"  will  say  "Aye;"  contrary  minded, 
"No." 

(The  motion  was  carriM  to  the  effect  that  the  ques- 
jtions  be  answered  "No.") 

The  CHAIRMAN.    Question  4  reads  as  follows : 

Has  the  Commission  power  to  order  a  carrier  to 
furnish  equipment,  elevator  facilities  and  refriger- 
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ation,  and  can  the  Commission  require  the  location 
of  a  station? 

That  question  arises  under  Section  1  of  the  law  as 
amended. 

Mr.  PATTERSON.  Section  1  imposes  the  duty  to 
afford  transportation  facilities.  Mr.  Chairman,  I  make 
a  motion,  sir,  that  that  question  be  answered  in  the  nega- 
tive; that  it  is  not  within  the  power  of  the  Commis-' 
sion  to  order  a  carrier  to  furnish  equipment,  elevator 
facilities  or  refrigeration,  though  it  may  be  the  duty  of 
the  carrier  to  furnish  all  of  those  things.  The  power  of 
the  Commission  is  restricted  to  the  rates  and  practices  of 
carriers,  and  I  apprehend  that  none  of  those  matters — 
equipment,  elevator  facilities,  and  refrigeration — can 
fairly  be  said  to  come  within  the  phrase,  "practices  of 
the  carriers." 

Mr.  BUNN.  My  I  ask  you  a  qustion?  Consideriag 
the  words  qualifying  "practices"  are  dropped  out  and 
the  broad  word  "practices"  is  used,  why  are  they  not 
practices  which  the  Commission  is  given  power  to  reg- 
ulate? 

Mr.  PATTERSON.  Take  the  question  of  car  supply. 
I  think  the  practice  of  the  carrier  in  connection  with  car 
supply  is  the  method  of  distribution  by  the  carrier  of  its 
cars  between  different  localities,  different  industries  or 
different  shippers.  But  the  buying  of  new  cars  or  the 
question  of  furnishing  enough  cars  to  meet  the  exigencies 
of  a  particular  situation,  doesn't  seem  to  me  to  be  a  prac- 
tice within  the  meaning  of  that  term. 

Mr.  BUNN.  Suppose  the  carrier  declines  to  furnish 
loading  platforms  and  warehouses.  May  the  Commis- 
sion require  it  to  do  so! 
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Mr.  PATTERSON.  I  think  not,  sir.  I  think  that  the 
shipper  is  there  left  to  his  common-law  action  against  the 
carrier  for  failure  to  furnish  adequate  facilities. 

Mr.  CLABDY.  I  want  to  ask  the  gentleman  a  ques- 
tion. You  say  "No"  to  the  question,  "Has  the  Commis- 
sion power  to  order  a  .carrier  to  furnish  equipment,  ele- 
vator facilities  and  refrigeration!"  Now,  do  you  mean 
to  say  that  the  Act  of  Congress  does  not  empower  the 
Commission  to  require  the  construction  of  elevators? 

Mr.  PATTERSON.    Yes,  sir. 

Mr.  CLARDY.  Or  do  you  mean  to  say  that  Congress 
has  no  power! 

Mr.  PATTERSON.  No,  sir.  I  mean  that  the  Act 
as  drawn  does  not  empower  the  Commission  to  make  an 
order  which  will  deal  with  that  subject.  The  Act  of  Con- 
gress does  say  to  the  carrier,  "You  shall  furnish  these 
things,"  but  it  does  not  impose  upon  the  Commission  the 
enforcement  of  that  obligation.  Otherwise,  sir,  if  that 
view  is  not  correct,  it  seems  to  me  the  Commission  will 
be  even  more  overworked  than  they  are  at  the  present 
time,  if  such  a  thing  be  possible. 

Mr.  CLARDY.  Well,  in  any  event,  could  Congress 
designate  the  location  of  a  station? 

Mr.  PATTERSON.  Could  Congress  do  it?  Well, 
there  have  been  various  decisions,  sir,  to  the  efPect  that 
the  State  commissions  and  State  acts  of  legislature  are 
constitutional  which  designate  the  location  of  stations.  I 
should  suppose,  as  an  incident  to  interstate  commerce, 
that  probably  Congress  could  so  prescribe. 

Mr.  PARKER.  Mr.  Chairman,  in  considering  this 
question  is  it  proper  to  act  on  the  assumption  that  there 
is  no  question  of  unlawful  discrimination  involved  in  it? 


Digitized  by  Microsoft® 


132 

Mr.  PATTEESON.  Oh,  yes.  I  concede  the  power  of 
the  Commission  to  say  that  you  can't  discriminate  be- 
tween localities  and  persons.  That  is  a  "practice"  within 
the  scope  of  their  jurisdiction. 

Mr.  BUNN.  I  think  attention  should  be  drawn  to 
Section  13,  which  is  very  broad  and  which  seems  to  pro- 
vide that  complaint  may  be  made  to  the  Commission,  or 
the  Commission  may  proceed  upon  its  own  motion,  touch- 
ing anything  done  or  omitted  to  be  done  by  any  common 
carrier  in  contravention  of  the  provisions  hereof,  that 
is,  of  this  Act.  Now,  as  it  is  admitted  that  the  Act  makes 
it  the  duty  of  the  common  carrier  to  furnish  refrigera- 
tion, cars,  and  elevation,  loading  platforms,  if  it  fails  to 
do  so,  how  can  we  resist  the  conclusion  that  power  is 
granted  to  the  Commission  to  entertain  a  complaint  and 
to  make  an  order  with  respect  to  that  omission  of  the 
carrier  to  obey  the  commands  of  the  Act? 

Mr.  PATTEESON.  I  can  only  answer  that,  sir,  by 
the  practical  construction  of  Section  1  of  the  Hepburn 
Bill  as  placed  upon  it  by  the  Commission  itself  during 
the  fall  of  1906.  Within  three  months  of  the  effective 
date  of  the  Hepburn  Bill  this  country,  as  you  will  remem- 
ber, was  confronted  with  the  most  serious  car  famine  it 
has  ever  known,  particularly  in  the  Northwest.  During 
the  investigation  of  that  car  famine  by  the  Commission, 
involving  the  complaints  of  persons  in  various  localities 
as  to  the  inaedquacy  of  car  supply,  it  was  never  suggested 
by  any  one  or  intimated  by  the  Commission  in  their  re- 
port on  the  matter  that  the  Commission  had  any  power 
to  deal  with  the  situation,  and  that  notwithstanding  the 
fact  that  the  Hepburn  Bill,  in  defining  the  word 
"transportation,"   expressly  included  cars  and   stated 

Digitized  by  Microsoft® 


133 

that  it  was  ' '  the  duty  of  the  carrier  to  furnish  such  trans- 
portation upon  reasonable  request  therefor."  Now,  if 
the  Commission,  by  their  practical  construction  of  the 
Act,  took  the  position  that  they  had  no  power  to  compel 
the  carrier  to  perform  that  duty,  I  say  the  Commission 
has  no  power  to  compel  the  carrier  to  perform  any  fur- 
ther duty  of  that  general  kind,  such  as  is  specified  in  this 
Act.  In  other  words,  I  think  the  Mann-Elkins  Bill  has 
not  changed  the  situation  at  all.  We  are  exactly  where 
we  were  before. 

Mr.  BUNN.  But  I  think  the  Commission  in  that  car- 
shortage  case,  after  investigating  us  up  in  the  North- 
west, became  satisfied  that  it  was  more  or  less  a  tempo- 
rary condition,  and  I  am  not  satisfied  that  they  consid- 
ered and  ruled  against  their  power  to  require  carriers  to 
provide  cars,  if  they  became  satisfied  that  such  an 
order  was  necessary. 

Mr.  PATTEESON.  They  have  never  ventured  to 
make  an  order.  Do  you  remember,  in  the  case  of  station 
facilities,  they  refused  to  make  the  order? 

Mr.  MOOEE.  They  doubted  their  power  but  didn't 
deny  their  power. 

Mr.  WOOD.  It  seems  to  me  Mr.  Bunn's_ question  is 
answered  by  the  provisions  of  Section  15,  which  define 
the  character  of  the  order  the  Commission  may  make  in 
the  event  that  a  complaint  is  filed  for  violation  of  the 
provisions  of  the  Act,  and  that  language,  which  is  found 
at  the  bottom  of  page  27,  is : 

The  commission  is  hereby  authorized  and  em- 
powered to  determine  and  prescribe  what  will  be  the 
just  and  reasonable  individual  or  joint  rate  or  rates, 
charge  or  charges,  to  be  thereafter  observed  in  such 
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case  as  the  maximiam  to  be  charged,  and  what  indi- 
vidual or  joint  classification,  regulation,  or  practice 
is  just,  fair  and  reasonable,  to  be  thereafter  followed, 
and  to  make  an  order  that  the  carrier  or  carriers 
shall  cease  and  desist  from  such  violation  to  the  ex- 
tent to  which  the  Commission  finds  the  same  to  exist, 
and  shall  not  thereafter  publish,  demand  or  collect 
any  rate  or  charge  for  such  transportation  or  trans- 
mission in  excess  of  the  maximum  rate  or  charge  so 
prescribed,  and  shall  adopt  the  classification  and 
shall  conform  to  and  observe  the  regulation  or  prac- 
tice so  prescribed. 

It  seems  to  me  that  that  very  clearly  defines  the  scope 
of  the  order  which  the  Commission  is  to  make,  and  that, 
as  Mr.  Patterson  has  suggested,  this  duty  to  have  sta- 
tions, tracks  and  cars  is  a  duty  that  is  enjoined  upon  the 
carriers  by  the  common  law,  and  that  the  word  "practice" 
which  follows  there  the  use  of  the  words  "fares,  charges, 
classifications, ' '  etc.,  must  be  construed  to  have  reference 
to  the  practices  which  the  railroad  companies  follow  in  the 
handling  of  the  business,  in  the  distribution  and  use  of 
the  facilities  that  they  have,  and  that  there  is  nothing 
about  the  use  of  the  word  "practice"  in  the  context  that 
would  give  the  Commission  the  right  to  say  to  a  railroad 
company  that  it  would  have  to  buy  additional  cars  or  lay 
additional  tracks  or  establish  stations  at  one  point  or 
another,  where  they  did  not  at  that  time  exist,  but  that 
the  Commission  should  take  the  business  of  the  railroad 
company  as  it  was  then  being  conducted,  and  determine 
whether  their  practices  in  the  use  of  their  facilities  for 
the  benefit  of  the  public  were  fair  and  reasonable,  or 
whether  they  were  discriminatory,  and  then  make  an 
order  with  respect  to  the  use  of  those  facilities.    Other- 
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"wise,  it  seems  to  me,  that  the  law  will  certainly  be  ^ven 
a  much  broader  construction  than  any  member  of  Con- 
gress ever  assumed  that  it  had;  that  is,  that  the  Com- 
mission has  been  given  the  power  to  tell  the  railroad 
companies  just  how  much  equipment  they  shall  have,  how 
many  tracks  they  shall  have,  how  many  stations,  where 
they  should  build  them,  and  all  that.  In  view  of  the  con- 
text it  seems  to  me  that  such  a  construction  as  that  would 
be  utterly  unwarranted,  and  that  that  word  "practice" 
must  be  limited  to  practices  with  respect  to  the  conduct 
of  the  business  with  such  facilities  as  the  railroad  com- 
pany at  that  time  has.  Now,  this  morning,  in  discussing 
the  question  of  the  right  of  the  Commission  to  provide 
for  the  interchange  of  cars,  etc.,  I  expressed  the  opinion 
that  they  might  have  the  right,  as  a  condition  or  as  one 
of  the  rules  and  conditions  under  which  a  through  rate 
was  to  be  established,  to  define  the  circumstances  under 
which  the  cars  should  go  through  to  destination,  etc. 
Now,  I  don't  think,  even  if  it  should  be  concluded  that 
they  have  that  power  and  that  that  power  was  constitu- 
tional, that  that  necessarily  involves  a  construction  which 
would  give  them  the  right  to  require  the  railroad  com- 
panies to  have  additional  cars  or  to  provide  additional 
tracks  or  to  determine  the  location  of  stations  or  any- 
thing of  that  sort,  because  that  would  rest  upon  the  fact  • 
that  the  law  had  gone  beyond  the  common-law  duty  of 
the  carrier  and  had  provided  expressly  as  a  part  of  the 
Interstate  Commerce  Act  that  this  equipment  should  be 
interchanged,  whereas  these  duties  are  duties  that  are 
common-law  duties  and  are  not  commonly  regarded  as 
practices  of  the  railroad  company,  but  rather  go  to  the 
extent  to  which  they  provide  the  equipment  and  the 
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tracks  and  stations  necessary  to  conduct  their  practices 
and  their  business.  And  then  after  those  facilities  have 
been  provided,  the  Commission  may  say  whether  the 
practices  under  which  they  are  used  are  reasonable  and 
just  and  fair  and  non-discriminatory. 

Mr.  BUNN.  Suppose  a  railroad  failed  to  furnish 
icing.  Wouldn't  that  be  one  of  the  practices  which  the 
Commission  may  control? 

Mr.  WOOD.  I  should  say  not,  Mr.  Bunn.  I  should 
say  that  the  shipper  there  would  have  the  right  to  pro- 
ceed upon  his  common-law  remedy  and  that  the  only 
jurisdiction  that  the  Commission  would  have  would  be  to 
see  that  the  regulation  with  respect  to  the  furnishing  of 
icing,  etc.,  was  not  discriminatory,  that  they  did  not  dis- 
criminate as  between  shippers. 

Mr.  BUNN.    The  act  says  you  must  furnish  icing. 
Mr.   PATTERSON.     I  move  that  the  question  be 
answered  in  the  negative. 

Mr.  NOETHEOP.  Before  we  answer  that  question, 
it  seems  to  me  it  ought  to  be  reframed.  If  it  means  that 
the  Commission  can  make  an  order  as  to  the  furnishing 
of  existing  equipment,  they  have  made  such  an  order; 
that  is  to  say,  in  the  car  distribution  cases,  in  times  of 
shortage.  I  gather  from  Mr.  Patterson  that  what  he 
means  by  that  question  is.  Has  the  Commission  a  right 
to  order  new  equipments  built,  elevator  facilities  and 
refrigeration,  that  do  not  already  exist?  If  it  were 
framed  in  that  way  I  would  feel  like  voting  in  the  nega- 
tive. But  if  it  means  that  the  Commission  may  order  the 
furnishing  of  existing  equipment,  which  they  have  done 
in  demurrage  cases — 
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Mr.  PATTEESON.  Wasn't  that  only  in  cases  where 
there  was  the  element  of  discrimination?  I  concede  that 
the  power  of  the  Commission  to  make  an  order  on  any 
question  of  discrimination  exists,  but  when  you  go  out- 
side of  that.  no. 

Mr.  NORTHROP.  Don't  you  think  the  question 
might  be  made  clearer  by  saying  "new  equipment?" 

Mr.  PATTERSON.    It  is  entirely  satisfactory  to  me. 

The  CHAIRMAN.    What  is  your  suggestion? 

Mr.  NORTHROP.  That  we  should  say  "to  furnish 
new  equipment" — "to  furnish  and  provide  new  equip-, 
ment,  elevator  facilities  and  refrigeration." 

The  CHAIRMAN.  Does  the  word  "new"  apply  to 
all  three? 

Mr.  NORTHROP.    I  should  think  so. 

The  CHAIRMAN.  Why  wouldn't  the  word  "addi- 
,tional"  before  equipment  be  better? 

Mr.  NORTHROP.    It  would  satisfy  me. 

The  CHAIRMAN.  Do  you  accept  that,  Mr.  Patter- 
son? 

Mr.  PATTERSON.    Yes. 

The  CHAIRMAN.  The  word  "additional"  will  be 
inserted  before  "equipment,'.'  and  the  question  reads  as 
follows : 

Has  the  Commission  power  to  order  a  carrier  to 
furnish  additional  equipment,  elevator  facilities  and 
refrigeration,  and  can  the  Commission  require  the 
location  of  stations? 

Mr.  EDGAR  J.  RICH.  I  am  very  much  impressed 
with  the  very  lucid  explanation  of  Mr.  Patterson  and 
Mr.  Wood.    The  question  now  seems  to  come  down  to  a 
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determination  of  what  is  the  practice,  and  I  would  be 
much  gratified — and  I  am  sure  the  other  members  of  the 
Conference  would  be — if  Mr.  Patterson  would  elucidate 
somewhat  that  question  of  practice ;  and  I  would  suggest 
this — it  is  the  practice  of  the  railroads  to  compel  lumber 
shippers  to  stake  cars.  We  use  the  expression  in  that 
way  as  a  practice.  Now,  can  the  Commission  compel  the 
railroads  to  equip  their  cars  with  permanent  stakes? 
And  I  would  like  to  hear  this  discussion  a  little  further 
on  the  question  of  refrigeration.  That  matter  is  not  en- 
tirely disposed  of  to  my  satisfaction  by  Mr.  Wood.  The 
carrier  may  provide  refrigeration,  but  yet  not  ade- 
quately. Whether  or  not  the  Commission  has  power  to 
make  a  rule,  an  order,  affecting  the  icing  of  cars? 

Mr.  PATTERSON.  I  think  the  Commission  can  un- 
doubtedly make  an  order  as  to  the  icing  of  cars  where 
there  is  any  question  of  discrimination  between  persons. 

Mr.  EDGAR  J.  EICH.    Leaving  discrimination  out. 

Mr.  PATTERSON.  I  think  not,  sir.  I  think  the  Com- 
mission has  no  more  power  to  say  to  you  that  you  have 
got  to  ice  cars  than  to  say  you  have  got  to  furnish  cars 
or  any  other  facility. 

Mr.  EDGAR  J.  RICH.    How  about  car  stakes? 

Mr.  PATTERSON.  I  thought  not;  that  the  Com- 
mission had  no  power  to  order  the  carriers  to  furnish 
car  stakes,  on  the  ground  that  the  effect  of  that  order 
would  be  to  compel  the  carriers  to  furnish  new  and  differ- 
ent equipment  from  that  existing.  With  respect  to  your 
question  as  to  what  is  meant  by  the  words  "practice  af- 
fecting rates,"  I  do  not  believe  I  could  answer  that  off- 
hand without  thinking  it  over  very  carefully. 
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Mr.  LATHROP.  The  words  "affecting  rates"  have 
been  eliminated  by  the  new  Act,  leaving  the  general  word 
"practice." 

Mr.  PATTERSON.  I  understand  that,  but  I  had  as- 
sumed under  the  decision  of  the  Supreme  Court  in  the 
Pitcairn  case,  that  any  practice  which  the  Commission 
had  power  to  deal  with  was  practically  a  practice  which 
affected  a  rate.  It  is  conceivble  (though  the  Commission 
held  otherwise)  that  the  Commission  had  power  to  deal 
aflSrmatively  with  the  bill  of  lading  provisions— that  they 
could  say  to  the  carriers,  "You  publish  a  certain  rate 
from  Chicago  to  New  York,  say  of  seventy-five  cents. 
You  furnish  with  that  rate  a  bill  of  lading  under  which 
you  assume  a  certain  liability.  Now,  the  liability  which 
you  have  assumed  there  is  not  reasonable;  that  is,  you 
ought  to  assume  a  greater  measure  of  liability,  and  there- 
fore we  can  make  an  order  against  you  with  respect  to 
the  terms  of  your  bill  of  lading"- — that  that  was  a  prac- 
tice affecting  the  rate.  I  am  bound  to  say,  however,  that 
the  Commission  took  the  opposite  view  and  held  that  they 
had  no  power  to  make  an  order  with  respect  to  the  bill 
of  lading.  I  don't  think  that  we  can  possibly  solve  this 
problem  at  the  present  time.  I  don't  believe  it  will  be 
solved  until  we  get  an  authoritative  decision  from  the  Su- 
preme Court  as  to  what  is  meant  by  the  word  "practice." 
I  am  clearly  of  opinion,  however,  that  the  drag-net  con- 
tained in  Section  1  does  not  throw  all  these  matters  into 
the  jurisdiction  of  the  Commission.  If  we  are  always  to 
have  the  present  Commission  I  would  much  prefer  to 
have  them  pass  on  these  questions. 

Mr.  MOORE.    Mr.  Patterson,  you  seem  to  think  that 
the  Commission  has  no  authority  to  make  such  an  order. 
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If  you  find  the  power  at  all  you  think  you  must  find  it  in 
Section  15.  That  seems  to  be  the  proposition  on  which 
you  stand.  Now,  is  there  anything  in  the  concluding 
clause  of  Section  15  which  might  modify  your  view? 
That  clause  is  to  this  effect: 

The  foregoing  enumeration  of  powers  shall  not 
exclude  any  power  which  the  Commission  would 
otherwise  have  in  the  making  of  an  order  under  the 
provisions  of  this  Act. 

Mr.  PATTEESON.  I  think  not.  You  refer  to  Sec- 
tion 10. 

Mr.  MOOEE.  Then  bear  in  mind  Section  13.  I  have 
thought  that  possibly  that  concluding  clause  might  carry 
us  back  to  Section  13,  which  says  that  when  the  carrier 
omits  to  do  anything  it  should  do,  to  discharge  any  duty 
imposed  upon  it,  application  may  be  made  to  the  Com- 
mission, and  the  Commission  can  make  an  order. 

Mr.  PATTEESON.  I  have  always  thought  that  last 
clause  of  Section  15  was  practically  meaningless,  like  the 
last  clause  of  Section  3,  with  regard  to  the  facilities  of 
connecting  lines. 

Mr.  MOOEE.  Tlie  first  Act  says,  for  instance,  that 
we  must  furnish  refrigeration;  says  the  transportation 
we  must  furnish  includes  refrigeration.  In  a  general 
way  the  administration  of  the  Act  is  put  within  the  power 
of  the  Commission.  We  come  to  Section  15,  and  that 
contains  this  word  "practice,"  to  which,  it  strikes  me,  a. 
very  restricted  meaning  is  given,  if  you  are  going  to 
make  the  section  pivot  altogether  on  that  word.  But  it 
seems  to  me  you  can  not  pivot  your  answer  on  that,  in 
view  of  the  concluding  clause,  which  says  that  although 
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the  Commission  may  exhaust  all  of  the  powers  given  it 
by  Section  15,  in  making  its  orders,  that  is  not  to  be  con- 
sidered as  exhausting  all  of  its  powers  to  make  orders, 
given  it  under  the  Act.  And  if  you  find  in  any  other 
section  of  the  Act  authority  to  make  an  order,  the  Com- 
mission can  resort  to  that  section  and  make  its  order. 
And  it  seems  to  me  that  unless  that  clause  throws  us 
back  upon  Section  13  and  enables  the  Commission  to 
make  an  order  under  Section  13,  Section  13  is,  to  a  large 
extent,  practically  valueless  and  ineffective.  Now,  as  I 
understand,  we  haven't  had  any  definite  decision  by  the 
Commission.  My  friend  says  the  Commission  has  dealt 
with  the  matter  in  a  general  way,  in  the  car-shortage  case. 
The  Commission  has  also  dealt  with  it  in  an  almost 
equally  indefinite  way  in  the  station  location  matter,  in 
which  it  has  said,  "We  don't  know  whether  we  have  the 
power  or  not."  We  have  had  no  expression  from  the 
courts  at  all,  and  we  are  left  exactly  where  we  have  been 
in  the  last  two  or  three  years.  I  am  gravely  doubtful  as 
to  whether  when  the  matter  gets  into  the  courts  we  will 
be  able  to  maintain  Mr.  Patterson's  proposition  which  I 
would  like  very  much  to  see  receive  judicial  support. 

Mr.  HAMILTON.  Mr.  Moore,  I  would  like  to  ask 
you  if  you  have  considered  this :  What  is  the  meaning 
of  the  second  clause  in  Section  1,  where  there  is  a  defini- 
tion of  what  the  word  "transportation"  means!  And  it 
is  provided  there  that  the  definition  shall  include  cars  and 
other  vehicles  and  all  instrumentalities  and  facilities  of 
shipment  or  carriage,  irrespective  of  ownership,  etc.,  for 
the'  use  thereof  and  all  services  in  connection  with  the 
receipt,  delivery,  elevation  and  transfer  in  transit,  ven- 
tilation, refrigeration  or  icing,  storage  and  handling  of 
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property  transported.  It  does  not  provide  in  terms  that 
you  shall  provide  refrigeration  or  ventilation,  but  pro- 
vides that  you  shall  furnish  all  services  in  connection 
with  it. 

COL.  COLSTON.  Isn't  the  furnishing  of  ice  a  ser- 
vice? 

Mr.  HAMILTON.    I  don't  know  whether  it  is  or  not. 

Mr.  MOOEE.  Taking  the  whole  provision,  I  think  it 
must  be  considered  as  imposing  the  substantial  duty  upon 
the  carriers  to  furnish  these  things,  and  the  only  question 
between  Mr.  Patterson  and  those  of  us  who  have  some 
possible  doubt  as  to  the  correctness  of  his  opinion  is  as 
to  whether  that  substantive  duty,  the  performance  of  it, 
can  be  enforced  by  the  Commission  or  not. 

Mr.  POWELL.  Of  course,  we  are  discussing,  as  I 
understand,  the  power  of  the  Commission  to  make  a  con- 
tinuing order,  but  isn't  the  provision  of  Section  8  for  the 
recovery  of  damages,  together  with  a  counsel  fee,  when- 
ever anybody  is  injured  by  a  failure  to  comply  with  a 
positive  duty,  of  such  an  effect  that  we  have  practically 
a  continuing  order  with  a  heavy  penalty,  to  do  that  very 
thing! 

Mr.  PATTEESON.  But  they  can  not  award  dam- 
ages.   The  Commission  has  just  held  they  can't — 

Mr.  MOOEE.  Well,  that  is  a  construction  they  give 
to  the  Act.  They  say  it  is  inconvenient  for  them  to  go 
into  the  calculation.  They  won't  look  beyond  the  direct 
and  immediate  damage.  They  won't  look  to  anything 
like  consequential  damage. 

Mr.  PATTEESON.  It  must  be  what  the  Commission 
calls  "rate  damage." 
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Mr.  POWELL.  But  irrespective  of  whether  the  Com- 
mission awards  damages  or  the  court  awards  them,  isn't 
that  amended  in  the  first  section  so  as  to  provide  that  we 
shall  furnish  transportation  which,  we  will  assume,  in- 
cludes refrigeration,  elevation,  etc. ;  and  in  Section  8,  to 
fail  to  do  it  is  made  a  ground  for  an  award  of  damages, 
including  counsel  fees,  and  as  a  result  in  Section  8  we 
have  something  just  as  hinding  in  effect  as  a  standing 
order  of  the  Commission. 

Mr.  WOOD.  That  last  clause  of  Section  15  provides 
that 

The  foregoing  enumeration  of  powers  shall  not 
exclude  any  power  which  the  Commission  would 
otherwise  have  in  the  making  of  an  order  under  the 
provisions  of  this  Act. 

In  order  that  the  Commission  should  be  enabled  to 
act  under  that  reserved  power,  wouldn't  you  have  to  find 
somewhere  in  the  Act  jurisdiction  to  make  an  order  of 
that  kind? 

Mr.  MOOEE.  It  struck  me  we  found  that  in  Section 
13. 

Mr.  WOOD.  I  didn't  quite  get  that.  That  is  just 
what  I  want. 

Mr.  MOOEE.    Section  13  is  as  follows : 

That  any  person — 

I  won't  read  the  unnecessary  language, 

— complaining  of  anything  done  or  omitted  to  be 
done  by  any  common  carrier  subject  to  the  provi- 
sions oif  this  Act,  in  contravention  of  the  provisions 
thereof — 
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For  instance,  I  would  say  failing  to  furnish  refriger- 
ation, 

— may  apply  to  said  Commission  by  petition,  which 
shall  briefly  state  the  facts;  whereupon  a  statement 
of  the  complaint  thus  made  shall  be  forwarded, 
etc.  *  #  *  If  such  carrier  or  carriers  shall  not 
satisfy  the  complaint  *  *  *  it  shall  be  the  duty 
of  the  Commission  to  investigate  the  matters  com- 
plained of  in  such  manner  and  by  such  means  as  it 
shall  deem  proper. 

And  it  does  refer  in  the  next  paragraph  to  orders : 

The  said  Commission  shall  have  the  same  powers 
and  authority  to  proceed  with  any  inquiry  instituted 
on  its  own  motion  as  though  it  had  been  appealed  to 
by  complaint  or  petition  under  any  of  the  provisions 
of  this  Act,  including  the  power  to  make  and  enforce 
any  order  or  orders  in  the  case,  or  relating  to  the 
matter  or  thing  concerning  which  the  inquiry  is  had, 
excepting  orders  for  the  payment  of  money.  No 
complaint  shall  at  any  time  be  dismissed  because  of 
the  absence  of  direct  damage  to  the  complainant. 

Mr.  PEIRCE.  That  the  Commission  can  of  its  own 
initiative  institute  an  inquiry — not  a  thing  that  somebody 
else  might  inquire  into. 

Mr.  MOOEE.  It  seems  to  me  that  the  inference  is 
that  the  Commission,  investigating,  has  a  right  to  make 
an  order.  If  it  does  not  have  a  right  to  make  an  order, 
it  strikes  me  the  investigation  is  a  vain  thing. 

Mr.  WOOD.  What  I  had  in  mind  in  respect  to  Sec- 
tion 13  is  this :  If  we  relate  that  reserve  power  at  the 
end  of  Section  15  back  to  Section  13,  my  idea  was  this, 
that  Section  13  specifies  the  kind  of  complaint  that  may 
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be  filed  by  a  shipper  or  by  a  municipality  or  a  State 
commission,  etc.    It  then  proceeds : 

If  such  common  carrier  within  the  time  specified 
shall  make  reparation  for  the  injury  alleged  to  have 
been  done,  the  common  carrier  shall  be  relieved  of 
liability  to  the  complainant  only  for  the  particular 
violation  of  law  thus  complained  of. 

Or,  if  the  reparation  is  not  made,  that  then  the  Com- 
mission shall  conduct  an  investigation.  Now,  does  not 
that  necessarily  imply  that  all  those  complaints  must  be 
complaints  of  such  a  character  that  the  Commission  could 
award  reparation  in  the  ease?  That  is,  that  they  must 
be  complaints  that  would  involve  a  rate  or  a  practice  re- 
lating to  transportation  or  some  discriminatory  practice 
or  something  of  that  kind  ? 

Mr.  MOORE.  I  don't  think  that  word  "reparation" 
is  employed  in  that  sense,  in  such  a  narrow  sense. 

]\[r.  WOOD.  It  seemed  to  me  their  only  authority  to 
proceed  was  in  cases  of  that  kind. 

j\[r.  BUXX.  I  think  our  attention  should  be  called  to 
some  answers  made  at  Atlantic  City  thi-^e  or  four  years 
ago.  It  was  inquired  there  whether  a  carrier  was  bound 
to  furnish  elevation,  for  example,  under  this  provision 
of  Section  1.  Several  questions  were  put  on  that  subject 
— I  won't  take  time  to  read  them— but  the  substanoe  of 
the  answer  was  that  it  was  the  duty  of  the  carrier  to  fur- 
nish only  such  elevation  and  other  services  referred  to  in 
Section  1  as  were  connected  with  the  transportation,  but 
that  in  cases  where  the  carrier  furnished  inadequate 
facilities  of  that  sort  Section  1  imposed  the  duty  upon  it 
to  supply  the  deficiency. 
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Mr.  PATTEESON.  Did  the  Conference  say  that  the 
Commission  had  power  to  enforce  that  duty? 

Mr.  BUNN.  That  question  was  not  put.  I  only  direct 
attention  to  the  fact  that  the  Conference  at  Atlantic  City 
held  that  it  was  the  duty  of  the  carrier,  imposed  by  Sec- 
ion  1,  to  provide  these  facilities,  and  it  would  follow  that 
if  the  remedy  given  in  subsequent  sections  of  the  Act 
goes  to  the  extent  of  the  carrier's  duty,  we  are  com- 
mitted on  the  subject. 

Mr.  PATTEESON.  I  concede  the  premise,  sir,  but 
not  the  conclusion. 

Mr.  WOOD.  Do  you  think  the  Commission  could 
make  an  order  against  the  Northern  Pacific  Company  to 
buy  a  thousand  box  cars  within  a  specified  time? 

Mr.  BUNN.  No;  but  I  think  they  can  require  us  to 
furnish  reasonable  equipment  and  storage  and  station 
facilities  for  the  protection  of  goods — icing  for  the  per- 
ishable goods,  loading  platforms,  etc. 

Mr.  PATTEESON.  Suppose  you  had  no  station  in 
Seattle.     Could  they  compel  you  to  build  a  station? 

Mr.  BUNN.    I  doubt  if  they  could. 

Mr.  BEIGHT.  Mr.  Chairman,  this  section  strikes  me 
as  very  similar  to  the  provisions  in  the  State  statutes  I 
am  familiar  with,  where  carriers  are  required  to  furnish 
n'ust  classifications  and  rates  and  reasonable  facilities. 
Now,  the  only  difference  between  those  statutes  and  this 
is  that  here  they  are  required  to  provide  just  and  rea- 
sonable regulations  and  establish  practices  affecting  the 
facilities  for  transportation,  and  all  matters  relating  to 
or  connected  with  the  receiving,  transporting,  storing 
and  delivery  of  property,  which  may  be  necessary  or 
proper  to  secure  the  safe  and  prompt  receipt,  handling, 
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transportation  and  delivery  of  property  subject  to  the 
provisions  of  the  Act  upon  just  and  reasonable  terms. 

The  CHAIRMAN.  That  is  the  paragraph  beginning 
at  the  foot  of  page  12  and  ending  on  the  top  of  page  13, 
a  very  important  paragraph,  and  one  incorporated  by  the 
new  Act. 

Mr.  BRIGHT.  I  am  not  going  to  argue  this,  but  it  is 
my  individual  view,  formed  superficially,  perhaps,  that 
that  clothes  the  Interstate  Commerce  Commission  with 
all  the  authority  that  the  State  commissions  have  now 
with  regard  to  the  requirements  of  additional  facilities. 

The  CHAIRMAN.  Gentlemen  of  the  Conference,  I 
was  going  to  refer  to  the  paragraph  to  which  your  at- 
tention has  been  called  by  Mr.  Bright.  When  you  take 
that  new  paragraph  in  connection  with  the  preceding 
paragraph  under  the  head  of  transportation  defined,  I 
think  the  duty  is  laid  upon  the  carrier  to  furnish  all  these 
facilities,  including  cars,  elevators  and  refrigeration,  and 
stations,  because  that  new  paragraph  says  that  the  car- 
rier shall  afford  facilities  for  transportation  as  defined,  of 
course,  in  the  preceding  paragraph : 

The  carrying  of  personal,  sample  and  excess  bag- 
gage, and  all  other  matters  relating  to  or  connected 
with  the  receiving,  handling,  transporting,  storing, 
and  delivery  of  property  subject  to  the  provisions  of 
this  Act  which  may  be  necessary  or  proper  to  secure 
the  safe  and  prompt  receipt,  handling,  transporta- 
tion and  delivery  of  property  subject  to  the  provi- 
sions of  this  Act  upon  just  and  reasonable  terms. 

There  is  a  duty  laid  upon  the  carrier, ,  and  if  there 
is  any  duty  laid  upon  the  carriers  in  this  Act  as  amended 
that  the  Commission  has  not  jurisdiction  over  and  power 
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to  make  an  order  concerning,  it  has  escaped  my  attention. 
If  this  duty  is  not  laid  upon  the  carrier,  of  course  we  can 
answer  this  question  in  the  negative,  but  if  it  is  a  duty 
placed  upon  the  carrier  to  furnish  additional  equipment 
and  suitable  equipment,  for  the  transportation  of  the 
particular  commodities  received,  then  the  Commission 
has  jurisdiction.  If  it  is  not  the  duty  of  the  carrier  to 
provide  elevator  facilities  or  refrigeration  or  suitable 
stations  for  the  loading  and  unloading  of  property,  then, 
of  course,  the  Commission  has  no  jurisdiction.  But  the 
moment  you  concede  the  carrier  has  this  duty  to  perform, 
it  is  the  business  of  the  Commission  to  make  orders  upon 
complaint  or  upon  its  own  initiative  requiring  it  to  be 
done,  in  my  opinion,  and  if  that  order  is  disobeyed  the 
Commission  can  go  into  court  and  enforce  its  order  in 
that  respect. 

Mr.  WOOD.  I  don't  want  to  talk  too  much  on  this, 
but  aren't  those  words  you  just  called  attention  to  a 
part  of  the  preceding  phrase  beginning  on  page  12?  You 
were  reading,  I  think,  from  the  top  of  page  13. 

The  CHAIRMAN.  I  called  attention  to  the  fact, 
though,  that  the  paragraph  began  at  the  bottom  of  12 
and  ended  on  the  top  of  13. 

Mr.  WOOD.    Yes,  but  at  the  foot  of  page  12  it  reads : 

It  is  hereby  made  the  duty  of  all  common  carriers 
subject  to  the  provisions  of  this  Act  to  establish, 
observe  and  enforce  just  and  reasonable  classifica- 
tions of  property  for  transportation,  with  reference 
to  which  rates,  tariffs,  regulations,  or  practices  are 
or  may  be  prescribed,  and  just  and  reasonable  reg- 
ulations and  practices  affecting  classifications,  rates, 
or   tariffs,    the   issuance,    form    and    substance    of 
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tickets,  receipts,  and  bills  of  lading,  the  manner  and 
method  of  presenting,  marking,  packing  and  deliv- 
ering property  for  transportation,  the  facilities  for 
transportation,  the  carrying  of  personal,  sample  and 
excess  baggage,  and  all  other  matters  relating  to  or 
connected  with  the  receiving,  etc. 

Now,  isn't  that  a  modification  of  that  clause  making 
it  the  duty  of  the  carrier  to  establish  reasonable,  just 
regulations  and  practices  affecting  the  delivery  of  prop- 
erty for  transportation  and  of  the  facilities  used  in  con- 
nection with  it  rather  than  the  imposition  of  a  substan- 
tive duty  to  provide  those  facilities,  so  that  if  that  is  a 
proper  construction  we  get  back  again  then  to  a  consid- 
eration of  what  the  word  "practice"  means'? 

The  CHAIRMAN.  No;  the  carrier  must  provide 
those  regulations  and  practices  affecting  classifications, 
rates  or  tariffs,  the  issuance,  form  and  substance  of 
tickets,  receipts,  and  bills  of  lading,  the  manner  and 
method  of  presenting,  marking,  packing,  and  delivering 
property  for  transportation.  Now,  you  begin  with  a 
new  duty — "the  facilities  for  transportation,  the  carry- 
ing of  personal,  sample  and  excess  baggage,  and  all  other 
matters  relating  to  or  connected  with  the  receiving,  han- 
dling, transporting,  storing,  and  delivery  of  property," 
etc. 

Mr.  WOOD.  What  do  you  do  with  that  expression, 
"all  other  matters,"  then,  unless  that  relates  back  to 
the  clause  it  shall  be  the  duty  of  the  carrier  to  prescribe 
just  and  reasonable  regulations  and  practices  concerning 
those  matters  and  all  other  matters! 
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The  CHAIEMAN.  Perhaps  your  construction  of  that 
clause  is  correct,  but  I  think  it  is  susceptible  of  both 
constructions. 

Mr.  PEIECE.  I  would  offer  a  suggestion  in  connec- 
tion with  this  which,  it  seems  to  me,  will  clarify  the  sit- 
uation considerably.  In  Section  1  certain  affirmative 
duties  are  laid  upon  the  carriers,  such  as  to  furnish  ele- 
vation, refrigeration  and  cars,  and  to  establish  through 
routes  and  to  establish  reasonable  rates.  I  am  referring 
now  to  Section  1.  Now  Section  13  simply  provides  who 
may  file  a  complaint,  and  it  winds  up  by  stating  that  the 
Commission,  of  its  own  motion,  may  initiate  any  com- 
plaint that  any  other  person  named  in  that  section  might 
be  authorized  to  institute,  and  that  the  Commission  shall 
have  authority  to  make  the  same  kind  of  order  upon  a 
complaint  that  it  initiates  itself  as  it  would  have  if  the 
complaint  had  been  initiated  by  some  one  else.  Now, 
when  we  come  to  Section  15  we  find  these  express  limi- 
tations upon  the  character  of  the  orders  that  may  be 
entered  by  the  Commission.  Among  chose  limitations  we 
find  what  may  be  done  as  to  an  unreasonable  rate  or  un- 
reasonable practice.  When  we  read  a  little  further  along 
we  find  a  limitation  as  to  the  express  kind  of  an  order 
that  may  be  made  with  respect  to  establishing  a  through 
route  and  a  through  rate.  I  am  referring  now  to  Section 
15.  Now  you  will  note  that  in  Section  15  nothing  is  said, 
for  instance,  as  to  the  character  of  an  order  that  may  be 
made  against  a  carrier  with  respect  to  buying  equipment. 
There  is  nothing  in  there  with  regard  to  the  character  of 
an  order  that  may  be  made  with  respect  to  furnishing 
refrigeration.  Now  my  construction  of  those  three  sec- 
tions together  is  simply  this :    That  in  Section  1  certain 
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affirmative  duties  are  laid  upon  carriers.  As  to  certain 
of  those  duties  the  Interstate  Commerce  Commission  may 
deal  and  make  specific  orders.  Now,  among  those  things 
for  which  no  form  of  order  is  provided,  for  instance,  is 
refrigeration.  The  explanation,  in  my  opinion,  as  to 
why  it  was  not  intended  that  the  Interstate  Commerce 
Commission  should  ever  be  permitted,  for  instance,  to 
require  refrigeration  at  all  was  this :  That  we  all  know 
that  prior  to  the  passage  of  the  Hepburn  Act  there  was 
a  great  deal  of  complaint  on  the  matter  of  refrigeration, 
both  as  to  charges  and  alleged  discrimination.  We  know 
that  in  some  places  refrigeration  was  furnished,  and  we 
know  that  at  some  other  places  refrigeration  was  not  fur- 
nished. We  know  that  at  some  places  reasonable  charges 
were  made;  we  know  that  at  other  places  exorbitant 
charges  were  made.  And  yet  whenever  the  Commission 
undertook  to  deal  with  that  question  and  whenever  the 
carriers  were  called  to  account  for  it,  they  always  tried 
to  escape  by  saying  that  they  did  not  undertake  to  fur- 
nish refrigeration.  "This  is  Armour  &  Company  or 
Swift  &  Company  that  is  furnishing  this  refrigeration; 
they  make  the  charge,  furnish  the  ice,  perform  the  service, 
get  all  of  the  revenue;  we  have  nothing  to  do  with  it." 
And  we  all  took  the  position  that  carriers  were  not  en- 
gaged in  the  business  of  furnishing  refrigeration,  didn't 
make  the  charges  for  it,  and  therefore  that  the  Interstate 
Commerce  Commission  could  not  deal  with  the  question. 
Therefore,  as  to  those  subjects,  such  as  refrigeration  and 
the  furnishing  of  cars,  it  was  only  intended  that  the  Com- 
mission should  deal  with  those  subjects  in  respect  to  the 
charges  and  the  discriminations  practiced.  For  instance, 
there  were  special  kinds  of  cars  furnished.    There  were 
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refrigerator  cars  at  some  places,  and  shippers  of  fruits 
could  make  shipments,  and  in  other  places  they  could 
not.  Those  cars  did  not  belong  to  the  railroads,  and  they 
said,  "They  belonged  to  private  car  companies."  They 
said,  "We  don't  furnish  these  cars."  Therefore,  large 
discriminations  resulted  all  over  the  country.  And  when 
you  come  to  refrigeration  it  was  only  intended  that  the 
Commission  should  deal  with  it  so  far  as  discriminations 
resulted;  and  so  on,  in  respect  to  ventilation,  in  respect 
to  elevation,  in  respect  to  furnishing  cars,  and  in  respect 
to  icing.  You  know  that  in  the  West  one  of  the  most 
troublesome  questions  we  have  had  has  been  this  subject 
of  elevation.  There  have  been  charges  of  discrimination. 
We  know  those  elevators  have  been  run  by  outside  par- 
ties who  were  generally  large  grain  shippers,  and  we  have 
attempted  to  escape  the  charges  of  discrimination  on 
those  matters  by  showing  that  we  do  not  own  the  eleva- 
tors and  have  nothing  to  with  them,  and  it  was  intended 
by  Congress  that  the  railroad  companies  could  no  longer 
make  those  defenses  as  to  refrigeration,  special  kind  of 
cars,  elevation,  etc.  It  was  intended  to  say,  "If  you  fur- 
nish one  kind  of  car  to  one  shipper  you  must  see  that 
they  are  furnished  to  all  other  shippers  similarly  situ- 
ated." "If  elevation  is  furnished  to  one  lot  of  grain 
dealers  at  one  place  you  will  be  required  to  furnish  the 
same  facilities  to  other  dealers  similarly  situated."  "If 
refrigeration  is  furnished  to  one  locality  you  must  fur- 
nish refrigeration  to  other  localities  similarly  situated." 
And  I  think  it  was  not  intended  that  the  Commission 
could  compel  us  to  furnish  equipment,  but  if  we  permitted 
ears  to  come  on  our  tracks  and  to  be  used  at  certain 
places,  that  the  Commission  should  have  the  power  to 
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deal  with  discrimination  in  respect  to  those  facilities,  and 
that  that  was  intended  to  be  the  extent  of  the  power  of 
the  Commission. 

Mr.  T.  B.  HAEEISON,  JR.  Just  to  call  attention  to 
one  thing  in  connection  with  Mr.  Peirce's  suggestion,  as 
I  understand  it,  this  section  with  the  word  "additional" 
put  in  there,  means  whether  the  Commission  could  re- 
quire that  we  purchase  ears  or  arrange  for  these  facili- 
ties when  we  haven't  them.  Now,  it  looks  to  me  as  if 
Congress  wanted  to  put  in  the  law  the  common-law  duty 
of  the  carrier,  but  did  not  positively  enact  that  the  Com- 
mission should  have  the  right  to  require  the  carrier  to 
perform  that  common-law  duty,  but  left  the  shipper  to 
his  remedy  in  court.  Reasoning  by  analogy  at  other 
places  in  the  Act  where  Congress  has  enacted  that  car- 
riers should  furnish  something  where  it  is  wanted  to 
give  the  Commission  the  power  to  require  the  carrier  to 
do  that  thing,  it  has  done  so,  notably  in  sidetracks  and 
questions  of  lateral  lines.    For  instance. 

Any  common  carrier  subject  to  the  provisions  of 
this  Act,  upon  application  of  any  lateral,  branch  line 
of  railroad,  or  of  any  shipper  tendering  interstate 
traffic  for  transportation,  shall  construct,  maintain, 
and  operate  upon  reasonable  terms  a  switch  connec- 
tion with  any  such  lateral,  branch  line  of  railroad, 
or  private  side  track  which  may  be  constructed  to 
connect  with  its  railroad,  where  such  connection  is 
reasonably  practicable,  etc. 

— and  shall  furnish  cars  for  the  movement  of  such 
traffic  to  the  best  of  its  ability  without  discrimination 
in  favor  of  or  against  any  such  shipper.  If  any 
common  carrier  shall  fail  to  install  and  operate  any 
such  switch  or  connection  as  aforesaid,  on  applica- 
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tion  therefor  in  writing  by  any  shipper  or  owner  of 
such  lateral,  branch  line  of  railroad — 

Then  the  Commission  is  given  authority  to  require  the 
carrier  to  put  in  the  switch.  And  that  was  amended. 
Originally  the  words  "owner  of  such  lateral,  branch 
line  of  railroad"  were  not  in  there,  and  the  Commission 
undertook  to  force  the  Delaware  &  Lackawanna  to  make 
a  switch  connection  on  the  complaint  of  the  owner  of  a 
lateral  line  of  railroad,  and  the  courts  held  that  could  not 
be  done  by  the  Commission.  I  think  that  would  throw 
some  light  on  the  matter,  by  analogy. 

The  CHAIRMAN.  There  is  a  provision  somewhere 
in  the  Hepburn  Bill  that  expressly  requires  that  on  rea- 
sonable request  it  is  made  the  duty  of  a  carrier  to  pro- 
vide and  furnish  refrigerator  or  other  suitable  cars  to 
the  shipper.     Now,  that  clause  is  in  the  Hepburn  Bill. 

Mr.  BUNN.  That  is  the  first  part  of  Section  1  on 
page  12. 

Mr.  WICKHAM.    About  the  middle  of  page  12. 

The  CHAIRMAN.    Yes— 

And  it  shall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  Act  to  provide  and  furnish 
such  transportation  upon  reasonable  request  there- 
for, 

Referring  back  to  the  definition  of  transportation, 

— and  to  establish  through  routes  and  just  and  rea- 
sonable rates  applicable  thereto,  etc. 

Now,  when  we  had  this  matter  up  as  to  the  meaning 
of  this  provision  at  Atlantic  City  four  years  ago,  this 
question  was  asked: 

Digitized  by  Microsoft® 


155 

To  what  extent,  if  any,  does  the  term  "reason- 
able request"  impose  upon  the  carrier  the  obliga- 
tion to  provide  itself  with  facilities  for  the  receipt, 
deliyery,  elevation,  transfer  in  transit,  ventilation, 
refrigeration,  icing,  storage  or  handling  of  prop- 
erty? 

The  answer  made  at  that  time  to  that  question  was 
this: 

The  Commission  has  held  that  at  common  law  it 
was  the  duty  of  a  railroad  company  engaged  as  a 
common  carrier  in  the  transportation  of  perishable 
property  such  as  fruits,  etc.,  to  furnish  refrigerator 
cars  for  such  service,  but  that  the  Act  to  regulate 
commerce  prior  to  June  29,  1906,  did  not  make  that 
rule  of  the  common  law  a  part  of  the  statutory  law 
of  the  United  States, 

(citing  two  cases  from  the  Interstate  Commerce  Commis- 
sion reports). 

The  Act  as  amended  June,  29,  1910,  makes  said 
common-law  rule  a  part  of  the  statute  by  providing 
that  it  shall  be  the  duty  of  every  common  carrier 
subject  to  the  provisions  of  the  Act,  to  provide  and 
furnish  refrigerator  or  other  suitable  cars  upon 
reasonable  request. 

Mr.  T.  M.  CUNNINGHAM.  I  have  reluctantly  come 
to  the  conclusion  that  the  powers  of  the  Commission  in 
this  matter  are  very  large.  I  have  not  always  entertained 
the  views  I  now  have  on  the  subject,  as  gentlemen  pres- 
ent will  remember  who  may  recall  the  views  I  entertained 
at  the  Atlantic  City  Conference.  In  the  first  place,  under 
Section  1  of  this  Act,  it  is  provided  that 
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It  shall  be  the  duty  of  every  carrier  subject  to 
the  provisions  of  this  Act  to  provide  and  furnish 
such  transportation. 

Now,  the  transportation  required  to  be  furnished  is 
defined  specifically  in  the  preceding  clause.    It  includes 

cars   and   other  vehicles   an  dall   instrumentalities 
and  facilities  of  shipment  or  carriage, 

and  it  covers  "all  services  in  connection  with  the  receipt, 
delivery,  elevation,  ventilation,  refrigeration,  iciug,  stor- 
age or  handling  of  property  transported."  It  would  be 
hard  to  express  in  more  comprehensive  language  the 
thought  that  the  carrier  has  imposed  upon  it  the  duty 
under  this  Act  to  furnish  not  only  facilities,  but  service 
in  the  interstate  transportation  of  property.  Now,  turn- 
ing to  Section  13  of  the  Act  for  a  moment,  it  is  provided 
that  when  a  common  carrier  does  or  omits, to  do  any- 
thing in  contravention  of  the  provisions  of  this  Act,  com- 
plaint may  be  made  by  some  person.  Now,  clearly,  if  a 
carrier  does  not  furnish  adequate  facilities  for  the  in- 
terstate transportation  of  property  he  has  omitted  to  do 
something  that  is  required  to  be  done  by  this  Act,  and  a 
complaint  can  be  made.  Further  on  it  is  provided  in 
this  new  Act,  in  the  same  section,  that 

The  Interstate  Commerce  Commission  shall  have 
full  authority  and  power  at  any  time  to  institute  an 
inquiry  on  its  own  motion  in  any  case  and  as  to  any 
matter  or  thing  concerning  which  a  complaint  is  au- 
thorized to  be  made — 

And  certainly  a  complaint  is  authorized  to  be  made  in 
this  matter. 
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— or  concerning  whicli  any  question  may  arise  under 
any  of  the  provisions  of  this  Act,  or  relating  to  the 
enforcement  of  any  of  the  provisions  of  this  Act. 

That  is  Section  13. 

And  the  said  Commission — 

This  was  the  language  I  especially  desired  to  call  atten- 
tion to — 

And  the  said  Commission  shall  have  the  same 
powers  and  authority  to  proceed  with  any  inquiry  in- 
stituted on  its  own  motion  as  though  it  had  been  ap- 
pealed to  by  complaint  or  petition  under  any  of  the 
provisions  of  this  Act,  including  the  power  to  make 
and  enforce  any  orders  in  the  case,  or  relating  to 
the  matter  or  thing  concerning  which  the  inquiry  is 
had,  excepting  orders  for  the  payment  of  money. ' ' 

That  is  the  amendment.  Now,  I  reluctantly  came  to 
this  conclusion — I  did  not  always  entertain  it — ^but  it 
seems  to  me  the  language  is  clear.  It  seems  to  me  the 
power  is  intended  clearly  to  be  conferred  upon  the  Com- 
mission by  this  Act  in  definite  terms. 

Mr.  MOOEE.  In  emphasizing  your  view,  Mr.  Cun- 
ningham, this  question  occurs  to  me,  as  to  why  Congress 
should  have  thought  it  necessary  or  proper  to  provide  for 
the  discharge  of  a  common  law  duty  by  the  carrier  unless 
it  intended  to  bring  that  matter  within  the  jurisdiction 
of  the  Commission. 

Mr.  T.  M.  CUNNINGHAM.  I  think  Congress  had  in 
mind  just  such  a  situation  as  this :  The  railroad  I  espe- 
cially represent  does  a  large  business  in  perishable  fruits. 
It  intended  to  lodge  a  power  in  the  Commission  to  force 
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common  carriers  engaged  in  business,  such  as  refrigera- 
tion business,  to  furnish  adequate  facilities  for  doing  it. 
Why,  you  take  the  peach  situation  on  our  railroad,  for 
instance.  Suppose  we  did  not  furnish  facilities  to  do 
this  business  in  the  matter  of  icing  and  the  matter  of 
cars.  Suppose  our  facilities  were  inadequate.  A  com- 
mon law  remedy  would  be  utterly  futile.  And  I  think 
Congress  so  recognized  and  intended  to  put  it  within  the 
power  of  the  Commission  by  an  order  to  force  the  car- 
riers  to  comply  with  the  common  law  duty  in  that  re- 
spect. I  think  it  is  clear  Congress  intended  to  confer  the 
power. 

Mr.  EOSSEE.  I  agree  so  thoroughly  with  Mr.  Cun- 
ningham that  it  is  inconceivable  to  me  that  Congress 
would  just  state  the  common  law  duties  that  were  in  ex- 
istence and  didn't  need  to  be  re-stated — they  were  of  old 
enough  standing  to  be  thoroughly  understood — and  then 
do  nothing  under  the  sun  to  aid  in  carrying  them  out — 
just  state  them  and  stop.  I  can't  conceive  that  to  be  true. 
Mr.  EDGAE  J.  EICH.  I  find  myself  in  accord  with 
the  position  so  lucidly  stated  by  Mr.  Peirce,  but  I  think 
the  Conference  ought  to  know  of  a  remark  made  by 
Chairman  Mann  of  the  Interstate  Commerce  Committee 
of  the  House  at  a  hearing  on  the  car-stake  case  last  win- 
ter. Mr.  Carr  was  represehting  the  railroads,  and  in  the 
course  of  his  remarks  he  made  reference  to  the  lack  of 
power  on  the  part  of  the  Commission  to  compel  the  rail- 
roads to  equip  their  cars  with  stakes.  Chairman  Mann 
at  once  interrupted  him  and  asked  him  if  he  thought  the 
Commission  did  not  have  power  to  order  the  cars  to  be 
equipped  with  stakes.  He  made  this  further  remark :  "If 
the  Commission  has  not  got  the  power  we  will  give  it  to 
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them. ' '  Later  on  when  it  was  my  turn  to  make  some  re- 
marks the  same  question  was  put  to  me,  and  I,  in  my 
ignorance,  stated  that  the  Commission,  I  thought,  had 
the  power,  and  nothing  further  was  done  about  it  at  that 
time.  And  I  referred  to  the  recent  decision  in  the  Illi- 
nois Central  case.  But  I  must  confess  that  I  think  the 
position  taken  by  Mr.  Peirce  and  Mr.  Patterson  and  Mr. 
Wood  is  the  sound  one. 

The  CHAIRMAN.    Is  there  any  further  discussion'? 
Shall  we  answer  this  question  now  or  defer  it'? 

Mr.  WOOD.  I  have  just  one  other  observation  to 
make  in  connection  with  this  thing,  as  to  the  power  of  the 
Commission  to  make  a  specific  order,  we  will  say,  upon 
the  Frisco  railroad  to  buy  a  thousand  box  cars,  upon  the 
assumption  that  it  had  not  provided  sufficient  facilities, 
and  that  observation  which  I  have  to  make  is  in  response 
to  the  suggestion  that  that  language  of  Section  13,  in 
which  it  is  provided  that  any  person  may  make  a  com- 
plaint before  the  Interstate  Commerce  Commission  com- 
plaining of  any  violation  of  the  Act,  followed  by  the  pro- 
vision that  the  Commission  may  make  an  order  requiring 
the  defendant  to  cease  and  desist  from  the  violation,  of 
the  Act,  would  give  them  the  power  to  make  an  order  re- 
quiring the  Frisco  Company  in  that  case  to  buy  one  . 
thousand 'box  cars.  The  observation  I  desire  to  make  is 
of  somewhat  an  historical  character.  The  original  Act 
to  regulate  commerce  provided  that  the  railroad  com- 
panies should  prescribe  just  and  reasonable  rates  for  the 
transportation  of  property.  That  was  made  a  specific 
duty.  It  doubtless  was  a  common-law  duty.  It  was  made 
a  specific  duty  under  the  Act  to  regulate  commerce.  Sec- 
tion 13  of  the  Act  of  1887  provided,  just  as  it  does  now, 
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that  any  person  complaining  that  the  carrier  had  failed 
to  carry  out  the  provisions  of  the  law  might  file  a  com- 
plaint before  the  Interstate  Commerce  Commission  com- 
plaining of  such  violations.  It  will  be  remembered  that 
the  Commission  held  that  the  law,  as  it  existed  in  1887, 
requiring  railroad  companies  to  establish  just  and  rea- 
sonable rates  and  giving  the  Commission  power  to  deter- 
mine whether  rates  were  reasonable  or  just, — gave  to  the 
Commission  the  right  to  prescribe  maximum  rates  for  the 
future— but  the  Supreme  Court  held  that  they  did  not 
have  that  power,  because  there  was  no  specific  authority 
given  to  the  Interstate  Commerce  Commission  to  make  a 
rate  for  the  future.  Now,  it  seems  to  me,  that,  reasoning 
by  analogy,  if  the  law  provides,  as  it  does  now,  that  the  car- 
rier must  provide  adequate  facilities  for  transportation, 
that  that  is  simply  a  re-enactment  in  this  statute  of  the 
common-law  duty  and  that  the  Commission  is  only  em- 
powered to  make  orders  with  respect  to  observance  of 
the  provisions  of  the  Act  where  the  Act  provides  that 
orders  may  be  made,  and  that  under  all  of  these  provi- 
sions that  have  been  read  here,  from  time  to  time, 
those  orders  must  relate  to  the  rates  or  the  rules  or  the 
regulations  or  the  practices,  which  the  carrier  is  at  the 
time  working  under  that  violate  the  law;  that  the  Com- 
mission could  not,  under  the  provisions  of  Section  13, 
providing  for  a  complaint  where  the  carrier  simply  omits 
to  do  any  duty  that  is  prescribed  by  the  Act,  make  an 
order  for  the  future  requiring  a  railroad  company  to 
purchase  a  certain  number  of  cars  or  to  build  a  certain 
number  of  stations  or  to  increase  its  capital  expenditures 
in  any  way  whatever.  And  it  seems  to  me  that,  if  under 
the  broad  general  provisions  of  the  Act  of  1887,  as  they 
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tlien  existed,  the  Commission  did  not  have  the  power, 
when  it  determined  that  the  Act  had  been  violated  by  the 
exaction  of  an  unreasonable  rate,  to  prescribe  a  new  rate 
for  the  future,  that  neither  would  it  have  the  power  to- 
day under  these  provisions  of  the  Act,  if  it  found  that  the 
carrier  did  not  have  adequate  facilities,  to  make  a  spe- 
cific order  for  the  furnishing  of  a  specific  number  of  cars ; 
that  is,  the  purchase  of  a  specific  number  of  cars,  because 
there  is  no  provision  in  the  Act,  except  these  very  gen- 
eral provisions,  which  would  give  it  that  authority. 

Mr.  PATTEESON.  I  move,  sir,  that  the  question 
be  passed. 

The  CHAIRMAN.  Those  in  favor  of  passing  this 
question  will  make  it  known  by  saying  "Aye;"  contrary, 
"No." 

(The  motion  was  carried  and  the  question  was 
passed.) 

Let  us  make  a  start  on  Section  4.  The  first  question 
arising  under  Section  4  is  as  follows : 

Is  an  intrastate  rate  filed  with  the  Interstate 
Commerce  Commission  a  rate  "subject  to  the  pro- 
visions of  this  Act"  within  the  meaning  of  the  sum 
of  the  intermediate  rates  provision? 

COL.  COLSTON.  What  part  of  the  law  does  that 
refer  to? 

Mr.  PATTERSON.  Section  8  of  the  Mann-Elkins 
Bill,  amending  Section  4  of  the  Interstate  Commerce  Act. 

Mr.  BRIGHT.  I  move  that  we  answer  that  question 
"No." 

Mr.  PATTERSON.    I  second  the  motion. 

(The  motion  was  carried.) 
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Mr.  HAMILTON.  I  would  like  to  hear  the  reasons, 
sir. 

Mr.  BEANDEIS.  As  Mr.  Bright  made  the  motion, 
I  would  like  to  call  on  him  for  the  reasons'  that  moved 
him. 

Mr.  BRIGHT.  My  reason  is  that  the  Congress  and 
the  Interstate  Commerce  Commission  have  no  jurisdic- 
tion of  the  local  rates  and  therefore  a  local  tariff,  an 
intrastate  tariff,  could  not  by  any  possibility,  it  seems 
to  me,  be  one  over  which  the  Federal  authorities  would 
have  jurisdiction. 

The  CHAIRMAN.  You  are  aware  that  the  Commis- 
sion has  required  the  carriers  to  file  with  the  Commission 
the  schedules  of  their  intrastate  rates,  where  they  are 
made  a  part  of  an  interstate  rate,  are  you  not! 

Mr.  BRIGHT.  That  may  be  for  their  information, 
but  they  have  no  jurisdiction  over  it;  they  can't  change 
the  intrastate  rates. 

Mr.  PATTERSON.  Isn't  it  quite  clear  from  the 
reading  of  this  language  that  all  intrastate  rates  are  ex- 
cluded? The  language  says  that  they  shall  not  charge 
any  greater  compensation  for  the  through  rates,  any 
greater  than  the  aggregate  of  the  intermediate  rates,  sub- 
ject to  this  Act.  If  it  had  been  the  intention  of  Congress 
that  the  through  rate  should  not  exceed  the  sum  of  the 
locals,  irrespective  of  whether  they  were  inter  or  intra- 
state rates,,  they  would  have  left  out  the  phrase  "subject 
to  the  provisions  of  this  Act." 

The  CHAIRMAN.  I  want  to  call  attention  to  the 
first  sentence  of  Section  6  of  the  Act  as  it  now  exists : 

That  every  common  carrier  subject  to  the  provi- 
sions  of  this  Act  shall  file  with  the   Commission 
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created  by  this  Act  and  print  and  keep  open  to  pub- 
lic inspection  schedules  showing  all  the  rates,  fares 
and  charges  for  transportation  between  different 
points  on  its  own  route  and  between  points  on  its 
own  route  and  points  on  the  route  of  any  other  car- 
rier by  railroad,  etc. 

Doesn't  that  give  the  Commission  pow;er,  where  an 
intrastate  rate  forms  a  part  of  an  interstate  rate,  to 
require  the  schedules  of  the  intrastate  rates^  to  be  filed? 

Mr.  PATTERSON.    Undoubtedly,  sir. 

The  CHAIEMAN.  If  the  Commission  has  such 
power,  where  did  they  get  it!  Didn't  they  get  it  from 
the  Act? 

Mr.  PATTERSON.  Yes,  sir,  from  Section  6.  But 
those  are  not  the  kind  of  rates  that  are  subject  to  the 
jurisdiction  of  the  Commission.  As  Mr.  Moore  just  said, 
when  this  bill  was  originally  amended  in  the  House,  the 
proposition  was  made  there  that  there  should  be  a  rule 
of  this  kind  laid  down  without  qualification  or  exception. 
That  is,  that  the  through  rate  should  not  exceed  the  sum 
of  the  locals — it  didn't  make  any  difference  how  those 
locals  were  made  up.    Now  that  provision  did  not  pass. 

Mr.  MOORE.  That  would  have  put  almost  every 
through  rate  within  the  power  of  the  State  commission 
had  it  been  passed. 

Mr.  PATTERSON.    Absolutely. 

Mr.  PEIRCE.  I  was  going  to  put  these  facts  to  you : 
Take  all  your  rates  from  New  York  to  the  Missouri 
River.  They  are  made  up  by  your  rates  to  the  Missis- 
sippi River  plus  your  local  rates  from  the  Mississippi 
River  to  the  Missouri  River.  Now,  the  shortest  distance 
from  the  Mississippi  River  to  the  Missouri  River  is  en- 
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tirely  within  the  State  of  Missouri  and  those  rates  are 
fixed  by  the  Missouri  Commission,  and  there  are  no  inter- 
state rates  or  any  other  rates  except  those  fixed  by  the 
Missouri  Commission  that  are  used  in  connection  with 
interstate  business.  So  you  take  the  Missouri  Eiver  rate 
case.  It  brings  us  right  back  to  that.  The  first-class 
rate  at  the  time  that  case  was  tried,  from  New  York  to 
St.  Louis,  was  87  cents,  and  the  first-class  rate  from  St. 
Louis  to  Kansas  City  was  60  cents,  a  local  rate  fixed  by 
the  Missouri  Commission.  The  Interstate  Commerce 
Commission  reduced  that  rate  from  60  cents  to  51  cents 
whenever  used  in  connection  with  an  interstate  shipment. 
Now,  why  doesn't  this  pass  into  the  power  of  the  State 
Commission  there  because  we  haven't  any  other  rate? 

Mr.  PATTEESON.  It  does  put  you  to  a  certain  ex- 
tent in  the  power  of  the  State  Commission,  and  I  hope 
you  Western  gentlemen  will  very  soon  raise  the  question 
that  the  necessary  result  of  this  proposition  is  that  the 
States  have  no  power  to  regulate  rates  at  all,  because 
their  regulation  necessarily  affects  interstate  rates. 

Mr.  PEIECE.  I  thought  you  were  drawing  some  dis- 
tinction there  that  I  didn't  catch. 

Mr.  PATTEESON.  Not  at  all.  The  Act  says  a 
rate  "subject  to  the  provisions  of  this  Act."  The  inten- 
tion there  is  to  exclude  intrastate  rates.  In  other  words, 
this  is  a  question  purely  of  statutory  construction.  It  is 
not  a  question  of  whether  the  result  of  this  provision  puts 
us  in  the  hands  of  the  State  Commission  or  not. 

Mr.  PEIECE.  I  understand  you  to  state  that  as  a 
practical  matter  it  does,  when  you  use  intrastate  rates 
in  connection  with  interstate  shipments. 
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Mr.  WICKHAM.  Isn't  your  Missouri  intrastate 
rate  filed  with  the  Commission? 

Mr.  PEIRCE.    Yes. 

Mr.  WICKHAM.  Then,  it  being  filed,  the  Commis- 
sion has  power  over  it. 

Mr.  PEIECE.  Well,  but  we  could  not  get  your  busi- 
ness from  New  York  to  the  Missouri  Eiver  without  filing 
that  rate,  because  it  is  made  a  crime  under  the  Act  to 
handle  a  shipment  unless  you  have  on  file  the  rate. 

Mr.  WICKHAM.  But  having  filed  it,  it  is  part  of 
the  interstate  rate.  It  is  there  and  becomes  a  part  of  the 
interstate  rate. 

Mr.  PEIECE.    Yes. 

Mr.  LINDLEY.  Mr.  Chairman,  as  I  recall  it,  when 
the  two  bills  went  to  conference  both  the  House  Bill  and 
Senate  Bill  expressly  provided  that  the  through  rate 
should  not  exceed  the  sum  of  the  locals  without  any  qual- 
ification or  limitation.  The  provision  in  each  bill  was 
exactly  the  same,  as  I  compared  them.  This  was  changed 
in  conference. 

The  CHAIEMAN.  That  provision,  Mr.  Lindley,  was 
put  in  the  Senate  Bill  alone.  The  House  Bill  didn't  have 
it. 

Mr.  LINDLEY.  I  say  the  two  as  they  went  to  the 
conference  had  exactly  the  same  provision. 

The  CHAIEMAN.    That  may  be. 

Mr.  LINDLEY.  That  the  through  rate  should  not 
exceed  the  sum  of  the  locals.  And  it  was  changed  in  the 
conference  committee  to  read  as  it  is.  And  I  think,  as 
Mr.  Patterson  answered  the  question,  it  is  very  clear  that 
it  was  the  intention  to  confine  this  to  interstate  locals — 
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that  the  through  rate  should  not  exceed  the  sum  of  inter- 
state locals. 

COL.  COLSTON.  Isn't  that  the  meaning  of  the 
words  "subject  to  the  provisions  of  this  Act?" 

Mr.  LINDLET.    It  means  interstate  locals,  yes,  sir. 

Mr.  PEIRCE.  What  comfort,  Mr.  Lindley,  do  you 
get  out  of  that,  when  the  Commission,  as  a  practical  mat- 
ter, does  have  control  of  your  intrastate  rates  that  are 
used  in  connection  with  interstate  shipments ! 

Mr.  LINDLEY.  You  don't  have  to  publish  your  in- 
terstate rates  in  any  such  forms  if  you  don't  want  to. 

Mr.  PEIRCE.  How,  then,  would  you  make  a  bill  of 
lading  from  New  York  to  the  Missouri  Eiver? 

Mr.  LINDLEY.  You  can  change  the  manner  of  pub- 
lishing your  interstate  rate  if  you  want  to.  You  can 
change  your  basing  point,  if  yon  want  to,  or  the  manner 
of  establishing  your  rate,  so  that  it  will  not  be  based 
upon  an  intrastate  rate. 

Mr.  PEIRCE.  But  the  traffic  people  say  "we  can't 
change  the  method  of  publishing  those  rates." 

Mr.  LINDLEY.  You  are  now  complaining  of  a  prac- 
tice of  your  own.  I  think  practically  you  can  get  away 
from  it. 

Mr.  PEIRCE.  I  am  trying  to  find  what  good  we  can 
get  out  of  it  as  a  practical  matter.  They  say  they  can't 
change  the  classification  of  those  rates  because  Eastern 
classification  applies  east,  and  Western  applies  west,  and 
the  Eastern  roads  fight  bitterly  any  suggestion  to  estab- 
lish through  rates  and  I  think  the  Western  roads  do,  too, 
so  that  as  long  as  we  ourselves  are  in  an  attitude  of  de- 
clining to  publish  through  rates,  we  don't  get  any  com- 
fort out  of  your  suggestion. 
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Mr.  LINDLEY.  Well,  I  can't  help  you  out  on  your 
practical  situation,  if  you  insist  on  publishing  your  inter- 
state tariffs  so  that  the  intrastate  rates  form  a  part 
thereof,  I  don't  think  that  affects  the  law,  and  I  think 
clearly  this  amendment  refers  to  interstate  locals. 

Mr.  GOWEN.  Mr.  Peirce,  the  mere  fact  that  you 
publish  your  intrastate  rate  and  use  it  in  connection  with 
an  interstate  shipment  doesn't  give  the  Commission  con- 
trol of  that  rate  as  an  intrastate  rate. 

Mr.  PEIRCE.  No,  not  as  an  intrastate  rate,  but  only 
as  a  rate  used  in  connection  with  an  interstate  shipment. 

Mr.  GOWEN.  You  are  only  concerned  with  the  rates 
over  which  the  Commission  has  jurisdiction,  considered 
separately  and  apart  from  the  use  that  is  made  of  them. 

Mr.  PEIECE.  Well,  it  is  more  a  practical  question, 
Mr.  Gowen,  than  anything  else.  If  the  Missouri  Commis- 
sion should  establish  a  rate,  say,  of  50  cents,  on  first-class 
from  St.  Louis  to  Kansas  City,  or  within  the  State  of 
Missouri,  it  would  not  be  practicable  to  obtain  a  higher 
rate  than  that  on  interstate  shipments.  Therefore  we 
are  put  right  back  into  the  hands  of  the  Missouri  Com- 
mission. It  is  not  a  legal  distinction  I  am  trying  to  dis- 
cuss.   It  is  a  practical  difficulty  we  are  confronted  with. 

The  CHAIEMAN.  Gentlemen  of  the  Conference,  this 
matter  was  presented  to  me  by  the  head  of  our  Traffic 
Department,  and  I  gave  him  my  opinion.  As  it  is  not 
very  long  I  will  read  it  in  this  connection  and  in  line  with 
what  Mr.  Lindley  has  stated : 

I  am  in  receipt  of  yours  of  the  12th  inst.  on  the 
above  subject,  and  particularly  as  to  the  construc- 
tion to  be  given  to  the  following  clause  in  Section  4 
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of  the  Act  to  regulate  commerce,  as  amended  June 
18,  1910: 

"That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  Act  *  *  *  to 
charge  any  greater  compensation,  as  a  through  route, 
than  the  aggregate  of  the  intermediate  rates  subject 
to  the  provisions  of  this  Act." 

The  language  of  this  clause  in  Section  4  of  the 
new  railroad  Act  as  it  passed  the  Senate  was  in  the 
following  form : 

"That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  Act  *  *  *  to 
charge  any  greater  compensation,  as  a  through  route, 
than  the  aggregate  of  the  local  rates." 

Upon  noticing  the  action  of  the  Senate  in  this  re- 
spect in  the  local  newspapers,  I  wrote  to  Hon.  Walker 
D.  Hines,  General  Counsel  of  the  A.  T.  &  S.  F.  E'y 
Co.,  on  May  23d  last,  giving  him  my  views  fully  as  to 
the  effect  this  clause  would  have  if  finally  passed  by 
Congress,  and  requesting  him  and  others  to  endeavor 
to  prevent  the  passage  of  the  bill  with  Section  4 
amended  in  this  objectionable  way,  believing,  as  I 
did,  that  ' '  local  rates ' '  would  likely  be  construed  by 
the  courts  to  mean  local  intrastate  rates,  and  if  so 
it  would  be  in  the  power  of  the  legislatures  or  rail- 
road commissions  of  the  several  States  to  practically 
make  interstate  rates  covering  through  routes. 

When  this  bill  reached  the  conference  committee 
the  clause  in  question  was  altered  so  as  to  read  as 
in  Section  4  of  the  Act  finally  passed  and  approved. 
But  you  will  see  that  it  was  clearly  the  intention  of 
Congress  to  limit  the  compensation  for  transporta- 
tion over  a  through  route  to  "the  aggregate  of  the 
intermediate  rates  subject  to  the  provisions  of  this 
Act;"  that  is  to  say,  not  to  the  local  intrastate  rates, 
but  to  the  aggregate  of  the  interinediate  interstate 
rates,  whatever  they  may  be,  and  in  my  opinion  this 
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clause  can  not  be  construed  as  limiting  the  carrier 
in  the  charge  or  receipt  of  compensation  for  trans- 
portation over  a  through  route  to  the  aggregate  of 
the  local  intrastate  rates. 

COL.  COLSTON.    I  call  for  a  vote  on  this  question. 
The  CHAIEMAN.     The  question,  gentlemen,  is  as 
follows : 

Is  an  intrastate  rate  filed  with  the  Interstate 
Commerce  Commission  a  rate  "subject  to  the  pro- 
visions of  this  Act"  within  the  meaning  of  the  sum 
of  the  intermediate  rates  provision? 

Those  in  favor  of  answering  "No"  will  say  "Aye;" 
contrary,  "No." 

(The  motion  was  carried,  the  question  being  answered 
"No.") 

(Adjourned  to  10  o'clock  A.  M.,  August  4,  1910.) 


THIRD  DAY'S  SESSION. 

10  o'clock  A.  M.,  Atjgust  4,  1910. 
The  CHAIEMAN.    At  our  afternoon  session  yester- 
day we  had  passed,  I  believe,  upon  the  first  question  aris- 
ing under  Section  4  as  amended.    The  second  question  is 
as  follows: 

Has  the  Commission  power  to  relieve  the  carrier 
on  application  from  the  operation  of  the  intermedi- 
ate rates  provision  of  the  Act. 

Mr.  MOORE.  Before  we  read  that  question  may  I 
read  a  question  that  was  discussed  at  a  meeting  of  traffic 
officials  at  White  Sulphur  Springs  last  month?    I  think 
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they  desire  that  the  Conference  shall  at  least  hear  it.  We 
were  dealing  yesterday  with  this  matter  of  intermediate 
rates,  and  the  question  relates  to  that. 

Question:  Does  the  term  "aggregate  of  inter- 
mediate rates"  mean  aggregate  of  all  the  interme- 
diate rates  or  only  those  that  produce  the  lowest 
combination? 

It  is  obvious  you  can  make  up  a  great  number  of  com- 
binations of  intermediate  rates  on  a  haul,  say,  from  New 
York  to  New  Orleans.  That  being  true,  the  question  is 
what  combination  puts  the  carrier  within  the  provisions 
of  the  Act  requiring  that  the  rate  shall  not  exceed  the 
aggregate  of  intermediate  rates? 

Mr.  PATTERSON.    The  lowest  combination,  isn't  it? 

The  CHAIRMAN.  Your  question  is,  is  it  required 
that  it  shall  be  the  lowest  combination  of  intermediate 
rates? 

Mr.  MOORE.  Put  the  question  that  way  in  order  to 
give  an  answer  to  these  gentlemen,  whether  the  law  means 
the  lowest  combination  of  intermediate  rates. 

Mr.  PATTERSON.  Mr.  Chairman,  doesn't  the  pro- 
vision mean  that  where  the  traffic  moves  from  A  to  X 
through  B,  C,  D,  E  and  F,  the  rate  from  A  to  X  shall 
be  the  lowest  combination  through  those  points?  When 
the  traffic  comes  some  other  way  that  is  another  matter. 

Mr.  MOORE.  I  suppose  there  might  be  a  variety  of 
combinations  producing  different  totals. 

Mr.  PATTERSON.  Oh,  yes,  that  is  what  I  am  assum- 
ing. 

Mr.  MOORE.  I  agree  with  you  in  your  answer,  but 
I  would  like  to  propound  the  question.  I  don't  think  it 
is  necessary  to  take  any  formal  action. 
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Mr.  LINDLEY.  I  move  that  question  2  before  the 
Conference  be  answered  in  the  negative. 

The  CHAIEMAN.  Without  discussion!  I  would 
like  to  have  your  view. 

Mr.  LINDLEY.  My  own  notion  about  that  is  that 
while  the  language  in  the  proviso  of  the  section  is  suffi- 
ciently broad  to  enable  the  Commission  to  give  relief,  the 
question  is  largely  academical,  for  I  don't  believe  it  a 
practical  proposition  to  maintain  a  higher  through  rate 
than  the  sum  or  aggregate  of  the  intermediate  locals. 
Personally,  I  think  that  the  provision  that  upon  applica- 
tion to  the  Interstate  Commerce  Commission  such  com- 
mon carrier  may,  in  special  cases,  after  investigation,  be 
authorized  by  the  Commission  to  charge  less  for  longer 
than  for  shorter  distances  for  the  transportation  of  pas- 
sengers and  property,  and  the  Commission  may  from 
time  to  time  prescribe  the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the  operation  of 
such  section,  relates  to  one  subject  in  that  section,  namely, 
relief  from  the  long  and  short  haul  clause.  That  provi- 
sion was  in  there  before  the  insertion  of  the  next  matter, 
namely,  the  prohibition  against  charging  more  for  the 
longer  haul  than  the  sum  of  the  intermediate  locals.  It 
had  relation  solely  to  that  subject  when  it  was  enacted, 
and  I  think  it  still  has  relation  to  that  subject,  and  has 
no  relation  to  the  question  of  relief  from  the  intermediate 
and  long-distance  haul. 

Mr.  PATTERSON.  I  hope  that  construction  won't 
prevail,  Mr.  Chairman.  With  reference  to  the  question 
of  the  importance  of  this  intermediate  clause,  there  is 
a  certain  class  of  traffic  in  which  it  is  of  vital  importance. 
So  far  as  I  know,  a  large  part  of  the  lumber  traffic  from 
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the  South  which  comes  to  the  North  will  move  through 
Norfolk.  The  through  rate  is  higher  than  the  combina- 
tion via  Norfolk  on  account  of  the  water  competition 
from  Norfolk  to  New  York,  and  the  Commission  has  sus- 
tained that  through  rate,  although  it  exceeds  the  sum  of 
the  locals,  for  the  reason  that  one  of  the  locals  is  deter- 
mined by  water  competition,  and  therefore  it  is  not  a 
fair  test.  The  question,  then,  at  least,  as  far  as  that 
traffic  is  cpncerned,  is  of  great  importance  both  to  the 
Southern  railroads  and  to  the  railroads  north  of  Norfolk. 
Now,  the  language  of  the  Act  is  that  the  Commission  may- 
prescribe  the  extent  to  which  each  designated  common 
carrier  may  be  relieved  from  the  operation  of  this  sec- 
tion— ^not  of  this  provision — of  this  section.  Now,  this 
section  is  Section  4,  which  contains  three  distinct,  inde- 
pent  matters — the  water  route  provision,  long  and  short 
haul  provision,  and  the  aggregate  of  intermediate  rates 
provision — and  there  is  nothing  in  that  language,  it 
seems  to  me,  which  in  any  way  restricts  the  power  of  the 
Commission.  And  I  should  be  very  hopeful  that  the  Com- 
mission would  take  that  view  of  its  power  and  would 
"  grant  relief  in  proper  cases. 

The  CHAIRMAN.  I  will  state  to  the  Conference  that 
I  had  prepared  this  question,  which  will  be  found  in  the 
list  that  has  been  furnished  the  members,  on  pages  6  and 
7,  and  as  Mr.  Patterson  has  very  well  stated,  it  seems  to 
me  if  this  power  of  the  Commission  to  relieve  from  time 
to  time  the  carriers  is  confined  to  the  long  and  short  haul 
clause  alone  that  the  language  used  for  that  purpose  is 
very  inapt.  The  language  used,  as  Mr.  Patterson  has 
stated,  relates  to  the  entire  section — that  upon  applica- 
tion to  the  Interstate  Commerce  Commission  such  com- 
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mon  carrier  may  in  special  cases,  after  investigation,  be 
authorized  by  the  Commission  to  charge  less  for  longer 
than  for  shorter  distances  for  transportation  of  passen- 
gers or  property.  That  is  one  proposition  from  which 
relief  may  be  obtained,  and  the  Commission  may  from 
time  to  -time  prescribe  the  extent  to  which  such  desig- 
nated common  carrier  may  be  relieved  from  the  opera- 
tion of  this  section.  That  is  another  proposition,  having 
a  broader  scope.  Now,  if  it  were  the  purpose  of  Congress 
to  confine  the  relief  to  be  granted  through  the  instrumen- 
tality of  the  Commission  to  the  long  and  short  haul 
clause,  the  last  clause  that  I  have  read  giving  power  to 
the  Commission  from  time  to  time  to  prescribe  the  extent 
to  which  such  designated  common  carrier  may  be  relieved 
from  the  operation  of  this  section,  it  seems  to  me,  would 
be  wholly  unnecessary,  for  the  language  there  employed 
covers  every  provision  in  the  section,  that  which  relates 
to  the  long  and  short  haul  clause  as  well  as  that  which 
relates  to  the  aggregate  of  the  intermediate  rates,  subject 
to  the  provisions  of  the  Act.  And  there  may  be  instances, 
and  those  instances  very  important,  where  the  carriers 
would  desire  such  relief  to  be  granted.  And  I  am  of  the " 
opinion,  and  was  when  these  questions  were  prepared 
by  me,  that  relief,  on  application  of  the  carrier,  may  be 
obtained  from  the  Commission  from  both  provisions  and 
not  confined  merely  to  the  long  and  short  hau,l  clause. 

Mr.  LINDLEY.  Mr.  Chairman,  I  will  withdraw  my 
motion  that  it  be  answered  in  the  negative.  I  had  not 
considered  it  in  the  light  of  the  practical  question  of 
being  of  as  much  importance  as  both  the  Chairman  and 
Mr.  Patterson  think  it  is.  My  own  notion  was  that  the 
language  was  confined  to  the  long  and  short  haul  matter. 
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But  surely  if  it  is  a  matter  of  importance  I  don't  think 
the  construction  is  so  clear  that  we  should  so  decide.  I 
will'  withdraw  that  motion  and  let  somebody  make  a  mo- 
tion to  put  it  the  other  way. 

Mr.  PATTERSON.  I  move,  sir,  that  the  question  be 
answered  in  the  afiBrmative. 

The  CHAIEMAN.  Those  in  favor  of  that  motion  will 
say  "Aye;"  contrary,  "No." 

(The  question  was  answered  in  the  affirmative.) 

Now,  the  next  is  a  corollary — 

If  question  2  (a)  should  be  answered  in  the  affir- 
mative, and  the  carrier  has  within  six  months  after 
the  passage  of  the  Amendatory  Act,  or  prior  to  De- 
cember 18,  1910,  filed  its  application  for  relief,  would 
not  all  rates  lawfully  existing  at  the  time  of  the  pas- 
sage of  said  Amendatory  Act,  for  the  transporta- 
tion of  passengers  or  freight,  over  a  through  route, 
in  excess  of  the  aggregate  interstate  rates,  remain  in 
full  force  and  effect  "until  a  determination  of  such 
application  by  the  Commission,"  adversely  to  the 
carrier,  as  set  forth  in  the  second  proviso  incorpor- 
ated by  said  Amendatory  Act  in  Section  4? 

Mr.  PATTERSON.  I  move  that  question  be  answered 
in  the  affirmative,  sir,  for  the  same  reason. 

The  CHAIRMAN.  Those  in  favor  of  answering  that 
question  in  the  affirmative  will  say  "Aye;"  contrary 
minded,  "No." 

(The  question  was  answered  in  the  affirmative.) 

The  next  question  is  one  calculated  to  bring  out  the 
fine  points  of  all  our  members.    Question  3 : 

Is  the  water  route  provision  constitutional? 
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Mr.  PATTERSON.  Mr.  Chairman,  I  should  like  to 
make  a  motion,  sir,  that  any  of  these  questions  which 
raise  the  question  of  the  constitutionality  of  any  provi- 
sions of  this  Act  be  reserved  for  consideration  until  we 
have  gotten  through  with  what  may  be  called  the  practi- 
cal questions  dealing  with  the  construction  of  the  Act. 
The  reason  I  make  that  suggestion  is  that  I  know  one  or 
two  of  the  members  have  to  leave  here  to-day,  and  I  think 
they  are  anxious  to  have  what  may  be  considered  the 
more  practical  questions  discussed  before  they  go,  leav- 
ing for  further  discussion  the  constitutional  questions. 

The  CHAIRMAN.  I  am  afraid  some  of  these  gentle- 
men who  are  entirely  competent  to  discuss  constitutional 
questions  may  leave  to-day,  and  we  would  be  deprived  of 
their  assistance. 

Mr.  PATTERSON.  Well,  it  won't  make  much  dif- 
ference, sir,  will  it,  what  our  position  is  on  the  constitu- 
tional questions?  But  the  questions  as  to  how  our  clients 
are  to  be  advised  in  the  construction  of  the  law  are  most 
important. 

The  CHAIRMAN.  What  is  the  pleasure  of  the  Con- 
ference with  respect  to  the  motion  that  we  pass  all  con- 
stitutional questions  until  we  get  through  the  practical 
questions,  assuming  the  Act  to  be  valid! 

COL.  COLSTON.  I  hope  we  won't  do  that.  I  would 
like  to  have  these  constitutional  questions  tackled  right 
as  they  come  up.  It  is  no  use  shying  away  from  them, 
and  I  hope  we  will  go  on  with  this  thing  as  we  come  to  it. 

The  CHAIRMAN.  Any  further  discussion?  If  not, 
we  will  take  a  vote  on  it. 

(The  motion  was  adopted.) 

We  will  pass  that  question. 
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(b)  Is  this  provision  retroactive  or  prospective 
only?  In  other  words,  does  it  embrace  a  case  where 
the  carrier  by  railroad,  prior  to  the  effective  date  of 
the  Amendatory  Act,  had  reduced  its  rate  "on  the 
carriage  of  any  species  of  freight  in  competition 
with  a  water  route,"  and  shall,  after  said  effective 
date,  seek  to  increase  such  rate  on  account  of  the 
elimination  of  water  competition? 

Mr.  PATTERSON.  I  move,  sir,  it  is  the  sense  of  the 
Conference  that  the  provision  is  prospective  only. 

The  CHAIRMAN.  And  does  not  relate  to  reductions 
of  rates  prior  to  the  passage  of  the  Act? 

Mr.  PATTERSON.  No,  sir.  Prior  to  the  effective 
date.  It  does  not  affect  any  reduction  of  rates  prior  to 
August  17th. 

The  CHAIRMAN.  Any  discussion  upon  that  propo- 
sition? Those  in  favor  of  answering  the  question  as 
suggested  by  Mr.  Patterson,  and  on  the  view  that  this 
provision  is  prospective  only,  will  make  it  known  by  say- 
ing "Aye;"  contrary,  "No." 

(The  motion  was  carried  and  the  provision  was  held 
to  be  prospective  only.) 

(c)  Is  the  proviso  to  Section  4,  giving  the  Com- 
mission the  power  to  relieve  from  the  operation  of 
that  section  an  unlawful  delegation  of  legislative 
power?  Note  that  no  principle  or  rule  is  laid  down 
to  control  the  Commission,  but  apparently  it  may 
decide  as.  it  pleases. 

That  is  passed  under  the  rule. 

Question  4.  Is  a  rate  contained  in  a  filed  tariff 
binding  upon  the  carriers  and  shippers,  even  though 
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such  rate  violates  the  long  and  short  haul,  or  any- 
other  provision  of  Section  4  of  the  present  Act  as 
amended  by  Section  8  of  the  new  Act? 

Mr.  PATTERSON.  I  move  that  question  be  answered 
in  the  affirmative.  I  have  been  advised  that  one  or  two 
members  of  the  Commission  have  been  afraid  that  the 
language  of  Section  4  as  drafted  is  susceptible  of  the 
interpretation  that  a  rate  which  violated  the  long  and 
short  haul  clause,  even  though  contained  in  a  published 
tariff,  would  not  be  binding  upon  the  shipper  and  upon 
the  carrier.  But  it  seems  to  me,  in  view  of  the  provisions 
of  Section  6,  under  which  the  carrier  is  obliged  to  charge 
only  the  rate  prescribed  in  its  tariff,  as  well  as  the  pro- 
visions of  the  Elkins  Act  that  the  legal  rate  shall  be  the 
rate  contained  in  the  tariff;  that  a  rate  which  violates 
the  long  and  short  haul  clause  stands  in  exactly  the  same 
position  as  the  rate  which  violates  either  Section  1,  2  or 
3.  That  is,  it  is  the  legal  rate  until  the  Commission  has 
ordered  the  substitution  of  another  rate. 

The  CHAIEMAN.  It  seems  to  me,  gentlemen,  that 
the  proviso  to  Section  4  covers  that  question  very  fully, 
and  reads  as  follows : 

That  no  rates  or  charges  lawfully  existing  at  the 
time  of  the  passage  of  this  amendatory  Act  shall  be! 
required  to  be  changed  by  reason  of  the  provisions 
of  this  section  prior  to  the  expiration  of  six  months 
after  the  passage  of  this  Act,  nor  in  any  case  where 
application  shall  have  been  filed  before  the  Commis- 
sion, in  accordance  with  the  provisions  of  this  sec- 
tion, until  a  determination  of  such  application  by  the 
Commission. 
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Now,  it  seems  to  me  where  a  tariff  has  been  filed  with 
the  Commission  which  does  violate  the  long  and  short 
haul  clause,  that  tariff  remains  by  virtue  of  this  proviso 
in  effect,  is  the  legal  rate,  not  only  for  six  months,  but 
for  such  longer  period  as  may  be  necessary  for  the  Com- 
mission to  act  upon  the  application  of  the  carrier.  When 
that  limit  has  been  reached  necessarily,  it  seems  to  me,  if 
the  Commission  denies  the  application,  such  tariff  will 
not  continue  in  force  any  longer  and  it  becomes  invalid. 

Mr.  LATHEOP.  My  understanding  is  that  this  ques- 
tion is  very  much  broader  than  that ;  that  is,  that  tariffs 
filed  at  any  time  after  the  law  becomes  effective,  any 
time  in  the  future,  that  when  those  tariffs  are  filed,  as 
between  the  shipper  and  the  carrier,  until  they  are  at- 
tacked in  some  way,  they  are  the  guide  by  which  both 
carrier  and  shipper  must  be  governed,  and  it  does  not 
apply  merely  to  the  tariffs  now  on  file,  but  at  any  time. 

The  CHAIRMAN.  It  does  not  say  so.  The  question 
is,  is  a  rate  contained  in  a  filed  tariff — 

Mr.  PATTERSON.  That  question,  sir,  was  meant  to 
include  a  tariff  filed  at  any  time  within  the  next  ten  or 
fifteen  years. 

Mr.  LATHROP.  That  must  be  the  measure  until  it 
is  declared  unlawful  for  any  reason  in  the  Act. 

The  CHAIRMAN.  Well,  gentlemen,  that  certainly 
is  a  very  vital  question.  To  answer  that  in  the  affirm- 
ative would  put  it  in  the  power  of  a  carrier,  it  seems  to 
me,  to  violate  the  long  and  short  haul  clause  at  its  pleas- 
ure by  filing  its  tariff  directly  contrary  to  that  provision. 
And  if  you  answer  this  question  in  the  affirmative  you 
practically  nullify,  it  seems  to  me,  the  long  and  short 
haul  clause.    In  other  words,  we  can  file  our  tariff  and 
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violate  the  law  until  it  is  acted  upon.  I  don't  believe  tliat 
is  a  proper  construction  to  be  given  to  this  provision. 

Mr.  EDGAR  J.  EICH.  Mr.  Chairman,  I  agree  with 
you,  sir,  that  this  is  a  most  vital  question.  But  the  most 
vital  thing  in  this  interstate  commerce  Act  is  the  sancity 
of  published  tariffs.  It  is  the  one  thing  that  the  Elkins 
Act  and  Hepburn  Act  are  directed  towards.  The  effect 
of  filing  a  tariff  by  the  carrier  is  to  make  that,  as  we 
know,  the  law  of  the  land,  and  it  can  only  be  attacked,  it 
seems  to  me,  in  a  proceeding  before  the  Commission.  Is 
the  provision  against  the  long  and  short  haul  clause  any 
more  important  or  vital  than  the  provision  against  dis- 
criminations ?  Is  it  any  more  vital  than  the  provision 
against  unreasonable  rates!  If  we  file  a  tariff  making 
the  rate  from  Boston  to  Chicago  $5.00  a  hundred  pounds 
it  would  be  an  outrageous  act  on  the  part  of  the  carrier, 
but  that  would  be  the  law  and  that  rate  would  have  to  be 
collected  until  the  Interstate  Commerce  Commission  had 
declared  it  unresonable.  So,  too,  the  very  reasons  which 
apply  to  unreasonable  rates  and  discriminations  apply 
equally,  it  seems  to  me,  to  a  violation  of  any  section  of 
the  law  which  puts  an  affimative  duty,  or  any  sort  of 
duty  upon  the  railroad. 

The  CHAIRMAN.  I  don't  want  to  monopolize  the 
time  on  this  proposition,  but  it  seems  to  me  that  this 
proviso  at  the  foot  of  Section  4,  or  rather  at  the  foot  of 
the  first  paragraph  of  Section  4,  excludes  the  idea  that 
the  carrier  can  make  any  legal  rate  that  violates  the  long 
and  short  haul  clause,  and  was  not  in  existence  at  the  pas- 
sage of  this  Act.  It  says  that  no  rates  or  charges  law- 
fully existing  at  the  time  of  the  passage  of  this  Amenda- 
tory Act  shall  be  required  to  be  changed  by  reason  of 
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the  provisions  of  this  section  prior  to  the  expiration  of 
six  months.  Now,  the  provision,  as  amended,  provides 
that  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transpor- 
tation of  passengers  or  of  like  kind  of  property  for  a 
shorter  than  a  longer  distance  over  the  same  line  or  route 
in  the  same  direction,  the  shorter  being  included  within 
the  longer  distance.  That  is  a  positive  prohibition  of 
the  Act.  Any  rate  like  that  is  unlawful,  so  declared  by 
the  law  itself.  Now,  the  only  rates  that  are  protected 
are  such  as  violate  this  provision  at  the  passage  of  this 
Act.  They  are  in  force  for  six  months,  and  then,  on  ap- 
plication, are  continued  longer  until  the  Commission  de- 
cides whether  the  relief  will  be  granted  under  this  sec- 
tion. In  my  opinion  the  carrier  can  not  file  a  tariff  after 
this  Act  goes  into  effect  that  violates  th'e  long  and  short 
haul  clause  unless  he  accompanies  that  tariff  with  a  con- 
temporaneous application  to  the  Commission  to  permit 
it  to  be  filed  and  become  effective  or  with  a  petition  that 
the  application  shall  be  granted.  If  he  does  file  a  tariff 
in  violation  of  this  Act  he  takes  the  consequences.  And 
if  he  undertakes  to  collect  that  rate  he  violates  Section 
4  of  this  Act  containing  the  long  and  short  haul  clause. 

Mr.  BUNN.  Mr.  Chairman,  it  seems  to  me  we  might 
agree  with  what  the  Chairman  said  without  answering 
this  question  as  the  Chairman  thinks  it  ought  to  be  an- 
swered. For  there  is  a  broad  distinction  and  an  obvious 
one  between  acts  which  are  prohibited  and  acts  which  are 
unlawful,  and  a  thing  which  is  absolutely  null  and  void 
on  the  face  of  it.  Now,  the  question  is  here — not  whether 
it  is  unlawful  to  file  a  tariff  violative  of  the  fourth  sec- 
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tion,  but  suppose  it  is  done  by  inadvertence,  if  you  please, 
and  a  sliipment  is  offered  the  next  day  to  the  longer  dis- 
tance or  to  tbe  shorter  distance.  What  is  the  rate?  What 
is  the  rate  that  temporarily  has  to  be  paid  by  the  ship- 
per? That  is  the  question.  Now,  if  the  tariff  is  not  in 
•effect  there  is  no  rate  and  you  are  up  against  a  wall, 
it  seems  to  me.  Now,  we  can  well  answer,  I  think,  that 
while  it  is  illegal  to  file  such  a  tariff,  and  it  ought  to  be 
accompanied  by  an  application,  still  if  the  tariff  is  pub- 
lished or  filed  until  the  Commission  awards  repara- 
tion, which  it  will  do,  the  rates  named  in  the  tariff  are, 
as  between  a  shipper  that  tenders  freight  and  the  carrier 
that  proposes  to  carry  it,  the  rate  which,  on  the  one  hand, 
the  carrier  must  receive,  and  which,  on  the  other,  the 
shipper  must  pay.  It  is  going  very  far,  Mr.  Chairman, 
not  only  to  say  that  such  a  tariff  is  illegal,  as  you  have 
said,  but  to  say  that  it  is  an  utter  nullity. 

The  CHAIEMAN.  How  about  the  old  rate? 
Wouldn't  that  be  the  legal  rate? 

Mr.  BUNN.    There  might  be  no  old  rate. 

The  CHAIEMAN.  If  an  effort  to  do  an  unlawful 
thing  shall  not  avail,  would  not  the  old  rate  be  in  effect? 

Mr.  BUNN.  There  might  not  be  any  old  rate  to  be 
in  effect. 

The  CHAIEMAN.  Would  the  Commission  allow 
such  a  tariff  to  be  filed? 

Mr.  POWELL.  It  might  not  be  able  to  prevent  the 
tariff  from  being  filed,  but  it  could  suspend  the  rate  if 
it  wanted  to. 

■  Mr.  BUNN.    It  might  suspend  the  rate,  but  that  is 
another  matter. 
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The  CHAIEMAN.  Might  not  the  Commission,  when 
its  attention  was  drawn  to  the  fact  that  you  have  vio- 
lated tlae  long  and  short  haul  clause  in  your  tariff,  refuse 
to  permit  it  to  be  filed! 

Mr.  BUNN.  I  think  we  have  got  that  question  in  an- 
other inquiry  here.  It  is  a  question  of  doubt  which  I  am 
not  prepared  to  answer  whether  there  is  any  ground  on 
which  the  Commission  can  refuse  the  filing  of  a  tariff 
except  the  purely  formal  ground. 

The  CHAIRMAN.  Your  idea,  Mr.  Bunn,  is  that,  as 
some  rate  must  be  in  force  and  charged,  and  no  other 
rate  except  that  which  is  filed  can  be  lawful  and  collected, 
this  Section  4  may  be  violated  by  the  carrier  until 
somebody  complains  of  it,  and  the  Commission  passes 
on  it  and  gives  sufficient  reparation! 

Mr.  BUNN.  It  seems  to  me  so,  and  I  am  not  appre- 
hensive, as  the  ^  Chairman  evidently  is,  that  would 
open  the  door  to  habitual  general  violation  of  this  sec- 
tion, because  the  certainty  that  the  rate  would  be  cor- 
rected by  the  Commission  and  reparation  awarded  would 
be  a  sufficient  deterrent.  "What  this  question  applies  to 
is  an  occasional  inadvertent  publication  of  the  lower  rate 
for  the  longer  haul. 

The  CHAIEMAN.  Don't  you  think  it  would  be  the 
duty,  Mr.  Bunn,  of  the  carrier,  where  a  carrier,  in  a  tar- 
iff filed  after  the  effective  date  of  this  Arnendatory  Act, 
violated  the  long  and  short  haul  clause  to  accompany  the 
tariff  with  an  application  to  allow  sudli  rate  to  go  into 
effect! 

Mr.  BUNN.  Yes,  sir ;  I  can  agree  with  the  Chairman 
on  that  point. 
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The  CHAIRMAN.  Your  idea  is,  though,  if  the  car- 
rier did  not  do  that  it  would  go  into  effect- 
Mr.  BUNN.  That  is  my  idea.  And,  as  I  say,  I  only 
think  it  includes  the  case  of  an  inadvertence,  because 
there  would  be  no  object  for  any  carrier  deliberately  and 
intentionally  to  violate  this  law,  because  reparation  will 
certainly  follow.    The  law  substantially  executes  itself. 

Mr.  LINDLEY.  Mr.  Bunn,  assuming  it  to  be  a  mat- 
ter of  mere  inadvertence  and  only  applicable  to  such 
cases,  would  the  carrier  be  subject  to  the  penalty  under 
the  Elkins  Act?  Is  he  not  subject  to  the  penalty  only 
when  guilty  of  a  willful  violation? 

Mr.  BUNN.  I  think  the  Elkins  Act  says  willful  vio- 
lation. 

Mr.  LINDLEY.  So  there  would  be  no  penalty  in 
cases  of  inadvertence.  But  if  the  company  willfully  filed 
a  tariff  in  contravention  of  the  long  and  short  haul  clause 
he  would  be  guilty  under  the  Elkins  Act,  but  non  constat 
he  would  continue  to  charge — 

Mr.  PATTERSON.  The  Elkinl  law  does  not  affect 
this  question. 

Mr.  LINDLEY.  I  think  it  does.  The  Elkins  law 
subjects  the  corporation  to  the  same  penalties  for  a  vio- 
lation of  the  provisions  of  the  Hepburn  law  that  the 
latter  law  imposes  upon  the  representatives  of  the  cor- 
poration for  a  violation  thereof. 

The  CHAIRMAN.  Section  10  of  the  Act  as  amended 
provides  that  where  the  carrier  or  its  officers  shall  be 
guilty  of  any  infraction  of  this  Act  for  which' no  penalty 
is  otherwise  provided,  or  shall  aid  or  abet  therein,  they 
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shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon 
conviction  thereof  in  any  district  court  of  the  United 
States  within  the  jurisdiction  of  which  such  offense  was 
committed,  be  subject  to  a  fine  of  not  exceeding  $5,000 
for  each  offense.  Would  or  not  the  carrier  that  offended 
against  the  long  and  short  haul  clause  by  a  tariff  filed 
after  the  effective  date  of  this  Act  be  guilty  under  that 
section  and  be  subject  to  that  fine? 

Mr.  EDGAE  J.  EICH.  Undoubtedly,  Mr.  Chairman, 
and  so  'the  carrier  would  be  subject  to  that  fine  if  it  filed 
a  discriminatory  tariff. 

GEN.  HAEEISON.  It  occurred  to  me  that  in- 
dependent of  the  penalty  just  referred  to  in  Section  10 
that  for  us  to  answer  this  question  in  the  affirmative 
would  be  equivalent  to  saying  to  the  railroad  company 
that  you  may  indirectly  do  an  act  which  is  positively 
prohibited  by  the  Act,  and  upon  that  principle  alpne  I 
should  be  forced  to  hold  in  the  negative  upon  this  propo- 
sition. 

Mr.  PATTEESON.  Mr.  Chairman,  I  don't  want  to 
take  further  time  on  these  matters,  but  it  seems  to  me 
Mr.  Eich's  proposition  is  absolutely  unanswerable.  Sec- 
tion 1  of  the  Act  declares  rates  shall  be  reasonable.  Sec- 
tion 2  that  there  shall  be  no  unjust  discrimination.  Section 
3  that  there  shall  be  no  undue  prejudice  and  Section  4 
that  you  shall  not  violate  the  long  and  short  clause.  Now, 
why  is  Section  4  picked  out  and  put  on  an  entirely  differ- 
ent basis  from  the  first  three  sections?  I  don't  suppose 
anybody  here  will  contravene  the  proposition  that  if  a 
tariff  is  filed  which  is  unreasonable  and  violates  Section 
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1  that  the  tariff  rate  is  binding  upon  the  carrier  and  ship- 
per— or  if  the  rate  violates  Section  2,  if  there  is  any  un- 
just discrimination  or  any  undue  prejudice,  that  the 
tariff  rate  is  binding  upon  the  shipper  and  upon  the  car- 
rier; and  yet  it  is  said  when  you  come  to  Section  4,  if 
your  tariff  happens  to  violate  that  section  that  such  tariff 
is  not  binding  upon  the  shipper  and  carrier. 

Mr.  MOORE.  Has  not  the  Commission  declared  that 
principle  in  a  series  of  cases? 

Mr.  PATTERSON.  We  have  had  situations  before 
the  Commission  where  we  have  tariffs  in  which  are  plain- 
ly contradictory  to  the  rulings  of  the  Commission.  They 
have  said,  "You  can't  make  tariffs  on  coals  for  one 
purpose  and  another  on  coals  for  another  purpose."  It 
has  been  stated  to  the  Commission  in  argument  of  these 
cases  we  are  obliged  by  law  to  collect  the  rates  prescribed 
in  those  tariffs  until  the  Commission  by  formal  order  de- 
clares them  unlawful., 

Mr.  BUNN.  Mr.  Patterson,  may  I  ask  you  a  ques- 
tion? Is  there  any  difference  between  the  question  put 
here  and  the  question  whether  a  rate  is  valid  that  violates 
the  provision  as  to  the  sum  of  the  intermediate  locals? 

Mr.  PATTERSON.     Not  the  slightest. 

Mr.  TRABUE.  Mr.  Chairman,  if  the  published  rate 
is  not  to  obtain,  what  rate  will  obtain? 

The  CHAIRMAN.  The  old  rate,  if  there  is  any. 
You  can't  change  jthe  old  rate  by  an  unlawful  proceeding. 

Mr.  TRABUE.  Who  is  to  decide  that  point  at  the 
time  of  shipment? 

Mr.  PATTERSON.    The  old  rate  is  cancelled. 
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Mr.  PEIECE.  My  idea  is  this :  I  think  we  should  say 
to  our  traffic  people  that  if  they  publish  a  tariff  that  vio- 
lates the  long  and  short  haul  clause,  that  is  a  violation  of 
the  law  for  which  the  carrier  may  be  punished,  but  that 
it  is  also  a  violation  of  the  law  to  depart  from  the  plain 
terms  of  a  published  tariff,  and  having  found  ourselves 
in  that  situation,  the  safer  course  to  pursue,  is  to 
meet  the  question  of  a  violation  of  the  long  and  short 
haul  clause  rather  than  to  have  to  defend  against  a  charge 
of  departing  from  our  published  tariff.  Now,  in  the  last 
five  years  since  I  have  been  advising  our  traffic  people 
about  matters  of  this  kind  I  suppose  this  question  has 
arisen  no  less  than  fifty  times  and  my  advice  always  has 
been  that  it  is  unfortunate  to  have  published  tariffs  in 
that  condition  but  in  such  a  situation  the  safer  course 
to  pursue  was  to  observe  our  published  tariffs  and  defend 
against  the  other  violation  of  the  law.  I  think  that  is  the 
only  answer  we  can  give  to  our  traffic  people  on  the  ques- 
tion. 

Mr.  LATHROP.  Just  a  word.  The  language  of  this 
Act  is  no  more  stringent  in  regard  to  the  fourth 
section  than  it  is  in  regard  to  the  others.  Under 
the  first  section  every  unjust  and  unreasonable  charge 
for  such  service  or  any  part  thereof  is  prohibited  and  de- 
clared to  be  unlawful.  Under  the  secohd  section  in  re- 
gard to  unjust,  discriminatory  charges,  such  charges  are 
prohibited  and  declared  to  be  unlawful.  Under  the  third, 
it  is  provided  that  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to  make  or 
give  any  undue  or  unreasonable  preference.    The  fourth 
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section  provides  that  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to  charge 
more  for  the  longer  haul  than  the  sum  of  the  intermediate 
rates. 

The  CHAIRMAN.  Don't  you  think  the  last,  covered 
by  Section  4,  is  a  much  plainer  proposition  than  the 
others,  and  involves  just  purely  a  question  of  distance  l  • 
The  others  would  have  to  be  investigated,  and  testimony 
introduced  to  ascertain  judicially  as  to  whether  a  rate 
was,  for  instance,  unreasonable  or  not. 

Mr.  LATHEOP.  Whether  it  is  to  be  investigated 
judicially  or  by  the  Commission,  it  seems  to  me,  does  not 
touch  the  case.  The  language  under  all  of  these  sections 
is  "unlawful,"  and  under  certain  of  the  sections  it  is  also 
"prohibited."  Yet  there  has  never  been  any  doubt  about 
it  in  the  minds  of  lawyers,  I  think,  heretofore,  before  the 
passage  of  this  fourth  section — and  as  you  gentlemen 
know,  and  as  Mr.  Moore  and  Mr.  Patterson  have  pointed 
out  before  the  Commission — even  though  an  unlawful  act 
may  have  been  done  unintentionally  or  willfully,  the  pro- 
visions of  the  sixth  section  are  absolutely  mandatory  to 
the  effect  that  no  carrier  shall  charge  or  demand  or  col- 
lect or  receive  a  greater  or  less  or  different  compensation 
for  such  transportation  of  passengers,  etc.,  between  the 
points  named  in  such  tariffs  than  the  rates,  fares,  and 
charges,  which  are  specified  in  the  tariff  filed  and  in 
effect  at  the  time.  Now,  of  course,  if  the  tariff  is  rejected, 
as  the  Chairman  has  suggested,  then  it  does  not  go  into 
effect — if  it  is  not  permitted  to  be  filed.  But  whatever 
tariff  is  on  file,  whether  filed  inadvertently  or  by  design, 
it  seems  to  me  under  the  language  of  the  law  there  can 
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be  no  question  about  it,  and  there  is  no  more  sacredness 
in  regard  to  Section  4,  and  the  language  is  no  more  man- 
datory and  no  more  prohibitive,  than  in  either  of  the 
other  sections. 

Mr.  DEAEINGr.  May  I  ask  a  question,  Mr.  Lathrop? 
In  Section  4,  further  on  it  is  declared : 

But  this  shall  not  be  construed  as  authorizing 
any  common  carrier  within  the  terms  of  this  Act  to 
charge  or  receive  as  great  compensation  for  a  short- 
er as  for  a  longer  distance.  ■ 

Doesn't  this  make  it  very  emphatic,  whereas  the  other 
clauses  in  Sections  1,  2,  and  3  merely  declare  certain 
acts  to  be  unlawful,  and  doesn't  Section  4  make  it  em- 
phatic, so  that  there  can't  be  any  doubt  about  itf  And 
if  a  carrier  does  violate  it  and  thereby  tries  to  cancel  the 
old  rate,  isn't  it  trying  to  cancel  the  old  rate  by  an  illegal 
rate  on  its  face,  which  the  statute  says  shall  not  be  done, 
and  isn't  it  enabling  a  carrier  to  do  away  with  the  law, 
which  is  made  very  clear,  in  a  way  that  is  prohibited? 

Mr.  LATHEOP.  I  think  with  you  where  that  is  done 
designedly  there  is  no  question  but  that  the  carrier  will 
be  called  to  book  for  it  and  be  punished  and  will  have 
to  make  reparation.  But  I  don't  think  the  language  is  a 
bit  stronger  than  the  language  which  says  it  is  not  only  I    \ 

unlawful  but  that  the  carrier  is  prohibited  from  charg- 
ing an  unreasonable  rate.  It  is  prohibited  from  granting 
discriminations.  It  isprohibited  from  giving apreference. 
But  here  it  says  it  shall  be  unlawful.  You  must  take  the 
whole  language  of  the  Act  together,  and  if  there  is  one 
thing  more  than  another  which,  as  Mr.  Eich  says,  must 
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be  the  law  of  the  land  and  the  sole  guide  during  the  time 
it  is  on  file  in  the  office  of  the  Interstate  Commission,  as 
between  shipper  and  carrier,  no  matter  what  the  future 
may  be,  no  matter  whether  the  carrier  may  be  punished, 
no  matter  what  reparation  shall  be  made,  it  is  the  pub- 
lished tariff,  and  the  law  of  the  land  is  the  published  tariff 
on  file  within  the  requisite  time  before  the  Interi=itate 
Commerce  Commission. 

GEN.  HARBISON.  Is  there  any  distinction  between 
Sections  1,  2,  3  on  the  one  hand,  and  4  on  the  other,  in 
this — do  not  Sections  1,  2,  and  3  present  judicial  ques- 
tions, and  Section  4  really  a  mathematical  question? 
Wouldn't  it  be  subject  even  to  demurrer  on  its  face  when 
you  filed  tariffs  showing  you  had  violated  the  law  ? 

Mr.  LATHKOP.  Admitting  that  to  be  true,  sir,  un- 
der 1,  2,  3,  there  has  got  to  be  an  investigation  by  the 
Commission.  Under  4  suppose  you  introduce  nothing 
but  the  mathematical  calculation  for  distance.  There  has 
got  to  be  a  finding ;  they  have  got  to  investigate ;  you  must 
have  some  guide.  And  if  you  don 't  accept  the  tariff  guide 
you  are  left  absolutely  at  sea.  As  Mr.  Bunn  suggests, 
this  may  cover  cases  and  probably  will  cover  eases  of 
inadvertence.  But  admitting  it  is  filed  willfully  or  in  any 
other  way,  and  even  though  it  may  require  more  than  a 
mathematical  calculation,  when  a  complaint  is  filed  or 
instituted  by  the  Commission  itself,  it  seems  to  me  that 
is  beside  the  case.  It  is  simply  a  different  measure  of 
proof.  You  have  to  go  into  more  detailed  proof  as  to 
the  charge  of  unreasonableness.  You  have  to  go  into  a 
certain  line  of  proof  if  you  charge  that  one  man  is  dis- 
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criminated  against  or  an  unlawful  preference  is  given  to 
one  or  the  other.  It  is  a  mere  matter  of  procedure  and 
proof.  You  make  your  case  more  easily  under  the  long 
and  short  haul  clause  by  a  mathematical  demonstration, 
if  you  please,  but  the  fact  remains  that  there  must  be  an 
attack  made  on  the  rate  by  the  shipper  or  the  consignee, 
and  until  that  is  made  and  punishment  visited  it  seems  to 
me  the  tariff  must  be,  under  the  whole  purview  of  the  Act, 
the  law  of  the  case. 

Mr.  BEARING.  The  question  of  a  reasonable  rate 
is  a  question  of  fact  on  which  men  may  differ.  So  is  the 
question  of  discrimination,  and  also  the  other  questions. 
But  as  to  the  question  of  distance,  especially  between 
points,  can't  the  Commission  take  notice  of  the  fact  that 
the  Act  is  violated,  and  there  could  not  be  any  question 
about  it?  In  all  these  other  questions  there  is  a  problem 
because  no  one  knows  the  measure  of  a  reasonable  ratfe. 
But  we  do  know  what  the  distance  is  between,  say  A  and  B 
— where  B  is  an  intermediate  point  between  A  and  C. 
We  do  know  by  lookinge  at  the  map  of  the  country  or  the 
line  of  the  carrier  that  the  distance  from  A  to  B  is  short- 
er than  from  A  to  C. 

Mr.  LATHROP.  It  is  a  mere  matter  of  proof,  if  you 
have  a  discrimination  or  preference — it  is  just  the  same. 

Mr.  PEIRCE.  I  just  want  to  ask  Mr.  Bearing  a 
practical  question  under  his  construction  of  the  law.  Sup- 
pose that  a  shipment  moves  over  half  a  dozen  roads  in 
reaching  its  destination.  Clearly  an  agent  of  the  Lacka- 
wana  Railroad,  for  instance,  does  not  have  to  have  on  file 
a  schedule  of  the  intermediate  lines  over  which  the  ship- 
ment passes.     He  does  have  on  file  the  through  rate 
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which  may  largely  exceed  the  sum  of  the  locals.  How  is 
that  agent,  if  we  adopt  your  construction  of  the  law, 
to  know  what  rate  to  collect? 

Mr.  BEARING.  He  is  bound  to  know  it.  He  can't 
get  around  it.  If  it  may  go  over  two  or  three  routes,  he 
is  bound  to  know  the  distance  over  one  as  well  as  the 
other.  If  there  are  several  routes  over  which  it  may  go 
he  ought  to  know  the  shortest  distance. 

Mr.  PEIRCE.  He  may  know  the  distance,  but  how 
is  he  to  know  the  rates  ?  He  may  have  strong  suspicions 
that  the  sum  of  the  local  rates  amount  to  something  less 
than  the  through  rate,  and  there  may  be  other  circum- 
stances to  put  him  on  notice  that  the  long  and  short  haul 
clause  has  been  violated,  but  how  is  he  to  get  the  rates, 
the  sum  of  the  locals,  the  rates  of  all  the  intermediate 
carriers  upon  which  he  is  to  collect  the  proper  rate  under 
your  construction  of  the  law? 

Mr.  STOCKTON.  Isn't  that  matter,  the  question  of 
distance,  also  complicated  in  every  case  by  the  further 
question  of  whether  it  is  a  "like  kind  of  property"  and 
whether  the  shorter  is    included  in  the  longer  distanpe? 

Mr.  DEAEING.  All  those  questions  may  come  up, 
and  I  can  see  the  difficulties  in  them,  but  certainly  where 
a  new  rate  is  filed  between  two  points  I  can't  see  any 
difficulty  about  it. 

Mr.  TEABUE.  It  seems  to  me,  Mr.  Chairman,  it 
is  a  very  strange  conclusion,  that  we  must  obey  the 
statute  and  charge  the  rate  which  is  filed  in  cases  that 
are  not  plain,  but  assume  that  there  is  one  cas  j  where  it 
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is  so  plain  that  the  rate  which  is  filed  is  in  conflict  with 
the  statute  that  some  traffic  official,  at  the  time  of  ship- 
ment, must  decide  the  question  as  to  what  rate  must  be 
charged.  Mr.  Moore  presented  the  question  here  at  the 
outset,  today,  as  to  whether  we  should  take  the  sum  of 
the  intermediate  locals  which  are  the  lowest  or  of  some 
other  locals.  The  existence  of  that  qu-estion  relieves  this 
at  once  of  the  imputation  of  the  clearness  which  has  been 
assumed  in  this  argument.  A  question  arises  under  the 
fourth  section  which  traffic  officials  must  decide  if  they 
are  to  determine  what  rates  are  in  force,  just  as  it  would 
arise  under  the  first,  second  and  third  sections.  We  can't 
permit  traffic  officials  to  decide  whether  the  old  rate  is 
in  force  or  the  new  rate,  when  the  question  is  whether 
or  not  the  new  rate  is  legal.  It  is  not  a  question  simply 
of  mathematics.  And  even  if  it  were,  we  couldn't  safely 
depart  from  the  express  command  of  the  statute  to  charge 
the  rate  which  is  filed,  and  we  have  no  right  under  the 
statute  to  charge  any  other  rate  than  that  which  is  filed. 
It  seems  to  me,  therefore,  that  it  must  result  that  the 
traffic  official  can  not  determine  that  the  new  rate  is  un- 
lawful and,  therefore,  that  the  old  rate  remains  in  effect. 
Mr.  HAMILTON.  Mr  Chairman,  it  appears  to  me 
that  in  the  present  form  of  this  question  a  simple  answer 
of  either  "Yes"  or  "No"  must  be  to  some  extent  mis- 
leading. I  think  that  it  is  perfectly  clear  that  if  an  ef- 
fective tariff — that  is,  one  filed  in  accordance  with  the 
law  and  accepted,  if  that  is  necessary — is  in  effect, 
whether  it  violates  these  principles  and  prohibitions  laid 
down  here  or  not,  and  we  must  follow  it.  But  I  think  we 
ought  to  know  before   answering  this   question  either 
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"Yes"  or  "No,"  most  clearly  and  distinctly,  whether 
we  are  referring  to  tariffs  already  filed  and  effective  be- 
fore this  law  goes  into  effect  or  to  be  filed  hereafter  at 
any  other  time,  and  whether  the  mere  filing  of  the  tariff 
puts  it  into  effect.  I  don't  know  whether  it  does  or  not, 
and  I  would  be  greatly  obliged  if  some  gentleman  who 
really  knows  something  about  the  subject  would  enlight- 
en me. 

COL.  COLSTON.     It  is  up  to  you  to  find  that  man. 

Mr.  HAMILTON.  I  would  be  greatly  obliged  if  some 
such  gentleman  would  write  his  answer  in  such  a  way 
that  we  ordinary  people  can  understand  exactly  what 
it  means  in  a  practical  way.  ' '  Yes ' '  might  put  us  in  a  very 
bad  fix  sometimes.  "No"  might  do  it.  But  I  think  some 
little  modifications  might  be  better. 

Mr.  BUNN.  Will  you  permit  a  suggestion?  There 
is  no  question,  is  there,  about  rates  which  were  effective 
before  this  Act  went  into  operation? 

Mr.  HAMILTON.  I  suppose  not,  but  I  want  you  to 
tell  me  that,  if  you  know.  I  would  like  to  have  an  answer 
written  in  as  few  words  as  possible  that  would  give  us  a 
plain,  clear  statement  of  what  "Yes"  means  and  what 
"No"  means.  I  can't  help  hoping  that  Mr.  Patterson 
and  Col.  Stone  will  write  those  answers  on  either  side. 
They  seem  to  be  opposed  in  view.  Let  us  get  them 
clearly  in  mind  and  know  what  facts  we  are  referring  to. 
If  it  means  a  tariff  filed  at  any  time — 

The  CHAIRMAN.    I  think  the  question  ought  to  be 

in  this  form, — 

Is  a  rate  contained  in  a  tariff  filed  after  the  pas- 
sage of  this  Act — 
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Mr.  PATTEESON.    After  the  effective  date. 

The  CHAIRMAN.  I  don't  think  so,  because  the 
qualification  at  the  foot  of  Section  4,  the  proviso  I  should 
say,  only  relates  to  rates  lawfully  existing  at  the  time  of 
the  passage  of  this  amendatory  Act.  Those  are  the  only 
rates  made  lawful. 

Mr.  MOOEE.     I  propose  the  question  in  this  form — 

Is  a  carrier  compelled  to  observe  a  lawfully  pub- 
lished tariff  until  the  same  is  condemned  by  proper 
authorities ! 

The  CHAIRMAN.  Mr.  Moore,  covering  your  idea, 
and  I  think  I  am  more  or  less  responsible  for  the  dis- 
cussion so  far — I  have  been  convinced  to  some  extent — 
but  I  agree  with  Mr.  Hamilton  that  this  question  ought 
not  to  be  answered  "Yes"  or  "No,"  without  qualifica- 
tion.    I  think  it  should  be  in  this  way — 

Yes,  but  the  shippers  would  be  entitled  to  repara- 
tion, and  the  carrier  or  its  officer  willfully  commit- 
ing  such  violation  would  be  subject  to  the  penalty 
prescribed  in  Section  10  of  the  Act. 

Mr.  PEIRCE.  I  am  inclined  to  oppose  an  answer  in 
such  form  for  the  reason  that  it  goes  much  further  than 
it  is  necessary  for  us  to  go  in  answering  the  question  we 
have  before  us. 

The  CHAIRMAN.  Then  I  suggest,  Mr.  Peirce,  the 
better  way  out  of  this  tangle  is  to  withdraw  the  question. 
If  you  want  it  answered  I  think  it  should  be  answered  as 
correctly  as  possible. 

Mr.  PEIRCE.  I  think  our  answer  should  be  that  as 
a  matter  of  law  tariffs  should  not  be  published  in  that 
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way,  but  that  if  they  are  published  so  as  to  violate  the 
long  and  short  haul  clause  they  should  be  observed.  Now, 
that  amplifies  it  a  little  more  than  yours,  if  the  gentle- 
men want  a  little  more. 

The  CHAIEMAN.  I  think  if  we  hold  up  to  view 
this  $5,000  penalty  for  each  offense  there  would  not  be 
any  violation  of  the  Act  in  this  respect,  and  it  is  purely 
an  academic  question. 

Mr.  LINDLEY.  I  don't  see,  Mr.  (^hairman,  how  any- 
one can  be  embarrassed  by  saying  that  he  thinks  that  the 
willful  violation  of  the  law  subjects  a  person  to  the  penal- 
ty. 

Mr.  PEIRCE.  But  you  are  saying  specifically  what 
is  a  willful  violation  of  the  law. 

Mr.  LINDLEY.  Suppose  we  do.  Wlien  a  man  will- 
fully violates  a  law  that  carries  a  penalty,  I  don't  see 
why  we  should  be  embarrassed  by  saying  he  would  be 
subject  to  the  penalty. 

Mr.  HAMILTON.  I  move  that  this  body  take  a  re- 
cess of  five  minutes  and  that  we  ask  Mr.  Patterson  and 
Col.  Stone  to  frame  answers  for  this  question. 

Mr.  PATTEESON.  Would  it  be  agreeable  not  to 
have  a  recess?    We  can  do  it  at  the  noon  recess. 

The  CHAIRMAN.  Those  in  favor  of  passing  the 
question  will  say  "Aye".  Contrary  "No".  The  Ayes 
have  it. 

Question  5  reads  this  way, — 

In  case  of  a  rate  filed  between  June  18th  and 
August  18th,  shall  application  be  made  to  the  Com- 
mission (for  relief  from  the  operation  of  the  long 

Digitized  by  Microsoft® 


196 

and  short  haul  clause)  at  the  time  of  filing  of  the 
rate,  or  subsequent  to  August  18th? 

Mr.  PATTERSON.  Mr.  Chairman,  that  question  was 
drafted  before  the  Commission  handed  down  their  admin- 
istrative ruling  about  a  week  ago.  The  Commission,  as 
probably  you  all  know,  have  ruled  that  carriers  can  go 
ahead  and  file  tariffs  up  to  August  18th,  whether  they 
violate  the  long  and  short  haul  clause  or  not,  and  that  the 
only  obligation  on  the  part  of  the  carrier  is  to  make  appli- 
cation to  the  Commission  subsequent  to  August  18th. 

A  VOICE.    August  17th  it  is. 

Mr.  PEIECE.  It  has  been  answered  by  the  Commis- 
sion, I  understand. 

Mr.  PATTERSON.  I  move  that  the  answer  to  that 
question  be  as  follows :  That  in  conformity  with  the  ad- 
ministrative ruling  of  the  Commission,  carriers  can  file, 
prior  to  August  17th,  tariffs  which  violate  the  long  and 
short  haul  clause,  application  to  be  made,  however,  to  the 
Commission  for  permission  to  violate  that  section,  the 
application  to  be  made  subsequent  to  August  17th. 

(The  motion  was  carried  and  the  question  so 
answered.) 

The  CHAIRMAN.    Question  6: 

In  connection  with  the  reissue  of  a  tariff  (in  ex- 
istence on  June  18th)  subsequent  to  August  18th, 
which  tariff  violates  the  long  and  short  haul  clause, 
does  permission  have  to  be  'obtained  from  the  Com- 
mission? 

I  think  that  ought  to  be  the  17th  instead  of  the  18th. 
We  all  recognize  that  the  Act  becomes  effective  on  the 
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17th ;  that  is,  sixty  days  after  the  passage  of  the  Act. 
Now,  the  sub-questions: 

(a)  Where  there  is  a  change  in  the  long  and  short 
rates. 

(b)  Where  there  is  no  change  in  such  rates. 

Any  discussion  of  that  question,  gentlemen? 

Mr.  PATTERSON.  Mr.  Chairman,  that  question  is 
quite  a  practical  one,  in  view  of  the  fact  that  there  are  in 
existence  various  tariffs  at  the  present,  and  were  in  ex- 
istence on  and  prior  to  June  18th,  tariffs  which  are  being 
reissued  or  will  be  reissued  subsequent  to  August  17th, 
and  some  which  contain  changes  in  the  long  and  short  haul 
rates,  either  or  both,  and  others  of  which  contain  no 
change  in  those  rates,  but  have  a  change  in  other  respects, 
such  as  terminal  regulations.  Now,  if  a  tariff  which  was 
in  existence  on  June  18th  and  which  violates  the  long  and 
short  haul  clause  is  changed  or  supplemented  subsequent 
to  August  17th,  the  change  being  only  one  of  terminal  reg- 
ulations, or  something  of  that  kind,  and  there  being  no 
change  iu  the  long  or  short  haul  rates,  it  seems  to  me  there 
can  be  no  question  but  that  so  far  as  those  tariffs  are  con- 
cerned, the  publication  of  the  supplement  is  not  a  change 
in  rate  within  the  meaning  of  Section  4,  and  therefore 
there  has  been  no  change  subsequent  to  the  passage  of 
the  Act  and  no  application  has  to  be  made  to  the  Commis- 
sion to  file  that  supplement.  The  only  application  to  the 
Commission  is  an  application  to  be  made  within  six 
months  of  August  17th  for  permission  to  be  relieved. 

The  CHAIRMAN.  It  is  within  six  months  from  June 
the  18th,  from  the  passage  of  the  Act. 
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Mr.  PATTERSON.  That  is  right,  sir— six  months 
from  June  18th.  That  is,  in  that  time  application  has  to 
be  made  to  be  relieved  from  the  operation  of  this  section. 
But  you  can  go  ahead  and  file  your  supplement  without 
getting  permission  from  the  Commission.  If,  however, 
that  supplement  makes  a  change  in  the  long  or  short 
haul  rates,  it  seems  to  me  that  application  has  to  be 
made  to  the  Commission  before  that  supplement  can  be 
filed.  I  am  not  quite  clear  whether  that  is  so  in  the  case 
of  merely  a  change  in  the  long  haul  rate,  but  I  think  it 
would  be  safer — 

The  CHAIRMAN.  If  the  change  made  still  violates 
the  long  and  short  haul  clause,  don't  you  think  you  would 
have  to  have  permission  for  it? 

Mr.  PATTERSON.  I  think  you  probably  would.  I 
think  that  is  the  safer  plan.  I  have  no  doubt  about  it 
when  the  change  is  made  in  the  short  haul  rate,  and  I 
think  it  is  probable  when  the  change  is  made  in  the  long 
haul  rate  an  application  should  be  made  to  the  Commis- 
sion before  you  file  the  supplement. 

Mr.  WILLIAMS.  Suppose  it  is  a  reproduction  of 
the  old  tariff.         , 

Mr.  PATTERSON.    Without  any  change? 

Mr.  WILLIAMS.    Yes,  sir. 

Mr.  PATTERSON.  Then  I  don't  think  application 
has  to  be  made  to  the  Commission  for  permission  to  file 
the  supplement.  All  you  have  to  do  is  to  make  the  ap- 
plication within  six  months,  but  you  can  go  ahead  and 
file  the  supplement. 
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Mr.  PEIECE.  For  the  purpose  of  discussion,  I  want 
to  take  issue  with  Mr.  Patterson  upon  his  proposition. 

The  CHAIRMAN.  You  just  simply,  for  the  purpose 
of  discussing  the  matter,  differ  with  him? 

Mr.  PEIECE.  Well,  I  want  to  put  it  in  a  modified 
form,  because  I  am  not  sure  I  disagree  with  him,  but  I 
think  there  is  good  ground  for  the  position  that  Mr.  Pat- 
terson is  not  correct  in  his  construction  of  the  Act.  Now, 
if  we  have  in  effect  on  June  18th  an  adjustment  of  rates 
which  violates  the  long  and  short  haul  clause  we  clearly 
don't  have  to  make  a  change  in  those  rates  for  six  months 
and  not  thereafter  until  the  Commission  passes  upon  an 
application  to  continue  in  effect  that  adjustment.  Now, 
suppose  that  subsequent  to  August  17th,  we  will  say, 
August  18th,  we  desire  to  make  a  change  in  the  rates. 
That  is,  we  either  want  to  advance  both  the  long  haul 
rate  and  the  short  haul  rate,  so  that  the  parity  will  re- 
main as  it  was  prior  to  August  18th,  or  we  want  to  change 
one  of  those  factors  so  that  the  difference  between  the 
long  haul  and  the  short  haul  charges  will  be  greater  or 
less.  Now,  we  clearly  have  six  months  from  June  18th 
to  file  an  application  to  the  Commission  calling  the  Com- 
mission's attention  to  the  fact  that  we  have  in  effect  an 
adjustment  of  rates,  we  will  say,  which  violates  the  long 
and  shore  haul  clause.  Now,  my  construction  of  the  law 
is  that  it  is  not  so  much  the  amount  of  the  rates  or  the 
rates  themselves  that  the  Commission  is  called  upon  to 
pass  upon,  but  the  substantial  question  to  be  submitted 
to  the  Commission  is:  Do  there  exist  sufficient  reasons 
why  the  carriers  should  charge  less  for  the  longer  than 
for  the  shorter  haul?  And  when  the  Commission  has 
passed  upon  that  question  I  don't  believe  that  the  Com- 
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mission  is  going  further  and  say  in  each  particular  case 
just  what  that  difference  shall  be.  Now,  if  that  is  the 
question  that  the  Commission  is  going  to  pass  upon,  why, 
if  we  should  increase  the  rates  after  August  17th, 
should  we  file  an  application  for  permission  at  that  time 
to  violate  the  long  and  short  haul  clause,  when  we  have 
six  months  from  June  18th  to  file  an  application  for  per- 
mission to  continue  in  effect  the  violation  of  the  long  and 
short  haul  clause  that  existed  on  June  18th?  In  other 
words,  I  believe  that  this  Act,  properly  construed,  refers 
not  so  much  to  "rates"  as  it  does  to  an  adjustment  of 
rates,  and  that  we  are  bound  to  take  that  view,  as  a 
practical  matter.  Otherwise,  we  know  that,'  after  Au- 
gust 18th,  we  are  going  to  have  thousands  and  thousands 
of  changes,  that  we  will  want  to  make  in  long  and  short 
haul  rates,  which,  imder  Mr.  Patterson's  construction, 
will  have  to  be  passed  upon  before  we  can  put  those  rates 
into  effect,  and  which  we  know  can't  be  done  because  the 
Commission  is  going  to  have  to  pass  upon  this  whole 
question  of  long  and  short  haul  rates.  It  was  left  in 
such  shape  that  perhaps  the  Commission  will  never  have 
to  pass  upon  it,  except  in  cases  where  there  is  a  flagrant 
violation  of  it,  because  when  we  file  our  applications 
these  adjustments  may  remain  in  effect  continuously, 
and  if  the  Commission  never  pass  upon  it,  the  rates  con- 
tinue to  be  lawful  rates. 

Mr.  PATTERSON.  Of  course,  I  sincerely  hope  your 
construction  is  correct.  If  I  understand  it,  it  means  this, 
doesn't  it — that  we  can  go  ahead  and  file  tariffs  without 
making  application  to  the  Commission,  even  though  the 
tariffs  violate  the  long  and  short  haul  clause,  provided 
within  six  months  from  the  passage  of  the  Act  we  file  an 
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application  dealing,  either  generally  or  in  each  specific 
case,  with  the  general  relation  of  rates  which  exist  be- 
tween various  points,  and  which  at  the  present  time 
violate  the  long  and  short  haul  clause? 

Mr.  PEIRCE.  Yes,  sir.  In  other  words,  to  put  it 
specifically,  we  will  say  that  on  June  18th  you  have  got 
in  effect  rates  of,  say,  seventy-five  cents  and  a  dollar. 
That  is,  the  rates  to  the  terminal  point  are  seventy-five 
cents,  and  the  rate  to  the  intermediate  point  is  a  dollar, 
which  violates  the  long  and  short  haul  clause.  On  Au- 
gust 18th  we  want  to  advance  those  rates,  respectively 
from  seventy-five  cents  to  a  dollar,  and  from  a  dollar  to 
a  dollar  and  a  quarter.  Now,  I  think  you  can  go  ahead 
and  advance  those  rates  on  August  17th  to  those  figures 
without  application  to  the  Commission ;.  but  if  we  should 
file  our  application  subsequent  to  August  17th,  which  we 
can  do — and,  indeed,  up  to  six  months  after  June  18th- — 
why,  it  would  be  sufficient  to  say  to  the  Commission  that 
the  carrier  respectfully  calls  the  attention  of  the  Commis- 
sion to  the  fact  that  it  now  has  in  effect,  rates  from  Chi- 
cago to  San  Francisco,  for  instance,  which  are  less  than 
the  rates  from  Chicago  to  Salt  Lake  City.  And,  as  an 
illustration,  that  on  June  18th  these  rates  were  seventy- 
five  cents  and  a  dollar,  respectively,  and  on  August  18th 
they  were  advanced  to  a  dollar  and  a  dollar  and  a  quarter, 
respectively — that  the  reason  for  this  discrimination  in 
the  rate  is  the  fact  that  water  competition  exists  on  the 
Pacific  coast  and  does  not  exist  at  Salt  Lake  City,  and  it  is 
therefore  necessary  to  put  in  this  low  rate  to  the  Pacific 
coast  in  order  to  enjoy  this  business,  and  therefore  the 
carrier  requests  the  permission  of  the  Commission  to 
continue  in  effect  its  privilege  now  enjoyed  of  charging 
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less  to  the  Pacific  coast  terminals  than  it  does  to  Salt 
Lake  City. 

Mr.  PATTERSON.  The  difficulty  with  that  view 
seems  to  be  this :  Take  your  example  about  the  rate  of 
a  dollar  to  the  intermediate  points  and  seventy-five  cents 
to  the  long-distance  points.  Suppose  you  make  your  rate 
to  the  long-distance  point  eighty  cents  on  August  18th 
and  to  the  intermediate  point  $1.03  or  $1.05,  can  you  say 
that  those  rates  of  eighty  cents  and  $1.03  are  rates  law- 
fully existing  at  the  time  of  the  passage  of  the  Act?  And 
if  they  are  not  lawfully  existing  at  the  time  of  the  pas- 
sage of  the  Act,  don't  you  have  to  make  application  to 
the  Commission — 

Mr.  PEIECE.  I  read  this  Section  4  in  this  way — that 
Congress  says  that  on  and  after  six  months  after  the 
passage  of  this  Act  we  are  going  to  invest  the  Commis- 
sion with  the  jurisdiction,  in  the  first  instance,  to  say 
whether  substantially  dissimilar  conditions  fairly  exist 
which  make  it  necessary  for  carriers  to  charge  less  for 
the  longer  than  for  the  shorter  haul ;  that  up  to-  that  time 
we  are  going  to  leave  it  to  the  discretion  of  the  carriers, 
in  the  first  instance,  to  say  whether  these  conditions  do 
exist.  I  concede  that  the  use  of  the  word  "rates"  there 
a  specific  term,  or  "charges,"  does  make  the  proposition 
I  am  now  asserting  a  little  bit  difficult  to  maintain.  And 
yet,  reading  the  whole  Act  broadly  and  taking  into  con- 
sideration the  fact,  assuming  that  there  are  no  changes 
in  your  long  and  short  haul  rates,  and  remembering,  fur- 
thermore, that  it  is  not  always,  and  in  very  few  cases,  the 
volume  of  the  rate  in  itself,  but  it  is  the  adjustment  of 
rates  that  people  are  complaining  of,  that  Congress  in- 
tended to  lay  down  a  general  policy  in  this  Act,  that  we 
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are  ^oing  to  continue  in  effect  the  policy  of  long  and  short 
haul  rates  until  the  Commission  shall  have  time  to  pass 
on  it.  Now,  if  the  Commission  is  so  swamped  with  work 
that  they  can't  pass  on  it  for  six  months,  all  we  have  to 
do  is  to  file  our  application  within  the  six  months,  and  the 
thing  can  go  on  indefinitely.  Now,  it  certainly  does  not 
seem  to  me  to  stand  to  reason  that  when  all  of  these 
general  applications  which  have  got  to  be  made  within 
the  six  months  for  the  Commission  to  pass  upon  are 
pending,  that  Congress  ever  intended  that  during  that 
time  the  Commission  should  take  up  specific  cases  and 
pass  upon  them,  when  you. have  the  general  applications 
pending  before  them,  to  pass  on  the  general  question  of 
the  adjustment  of  rates.  Now,  it  requires,  I  admit,  rather 
a  broad  construction  of  the  Act  to  reach  the  conclusion 
that  I  have  just  stated,  and  it  may  not  be  sound,  but  I 
present  it  for  what  it  is  worth,  and  I  think  we  will  find 
ourselves  in  difficulties  if  we  can  not  adopt  that  conclu- 
sion. 

Mr.  BUNN.    What  is  your  idea  about  our  right  next 
January  to  put  in  the  short  haul  and  long  haul  rates'? 

Mr.  PEIECE.  I  am  glad  you  mentioned  that.  Now, 
if  the  violation  of  the  long  and  short  haul  is  an  entirely 
new  violation — that  is,  if  you  haven't  had  any  rates  prior 
to  August  17th  over  a  certain  route  which  violated  the 
long  and  short  haul  clause,  then  as  to  those  rates  after 
August  17th  I  don't  think  you  could  put  them  in  without 
permission  of  the  Commission,  because  after  that  you  . 
can't  certainly  create  any  new  situations  which  violate 
the  long  and  short  haul  rates. 

Mr.  BUNN.    But  as  to  existing  situations  you  think 
we  could  go  on  perpetually  making  changes'? 
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Mr.  PEIECE.  I  think  we  could  go  on  perpetually- 
making  changes  so  long  as  we  file  our  applications  within 
the  six  months.  As  to  new  situations  arising  subsequent 
to  August  17th  I  don't  believe  we  can  violate  the  long  and 
short  haul  clause  without  special  permission  of  the  Com- 
mission. 

Mr.  PATTEESON.  Does  it  make  any  difference 
under  your  view  that  the  relation  between  the  long  and 
short  haul  is  changed? 

Mr.  PEIRCE.    No,  sir,  I  don't  think  that  is  material. 

Mr.  CLARDY.  Will  the  long  and  short  provision  be 
in  effect  on  the  17th  of  August  as  an  entirety? 

Mr.  PEIRCE.    Yes,  it  will. 

Mr.  CLARDY.  Then  where  is  your  authority  for 
saying- 
Mr.  PEIRCE.  This  Act,  by  its'  terms,  continues  in 
effect  on  and  after  August  17th,  and  we  have  until  six 
months  after  June  18th  to  file  an  application  as  to  exist- 
ing rates. 

A  CONFEREE.  "What  do  you  do  as  to  the  rates  in 
existence  ? 

Mr.  PEIRCE.  I  have  just  said,  as  to  the  new  situa- 
tions arising  subsequent  to  August  17th,  you  can't  put  on 
any  rates  violating  the  long  and  short  haul  clause  except 
by  permission  of  the  Commission.  I  make  a  distinction 
between  existing  and  new  conditions,  making  August  17th 
as  the  time  dividing  one  from  the  other. 

Mr.  CLARDY.  Then  you  should  say  prior  to  the  17th 
of  August  the  rates  may  be  put  in  without  consulting  the 
Commission? 

Mr.  PEIRCE.    Yes,  sir. 
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Mr.  CLARDY.  After  that  time  they  must  be  ap- 
proved. 

Mr.  PEIBCE.  If  they  are  new  rates — if  they  are 
new  violations  of  the  long  and  short  haul  clause.  If  they 
are  merely  changes  of  old  violations  of  the  law,  either 
raising  the  rates  so  as  to  maintain  the  parity,  or  lessen- 
ing the  difference,  then  I  say  you  don't  have  to  make  ap- 
plication. 

Mr.  CLARDY.  Those  would  be  changed  rates,  and 
therefore  would  be  new  rates. 

Mr.  PEIRCE.  No.  They  would  be  changed  rates, 
and  in  one  sense  new  rates,  but  it  would  not  be  a  new 
violation  of  the  long  and  short  haul  clause.  It  would  go 
rather  to  the  extent  of  violation  than  to  the  violation  in 
the  first  instance. 

The  CHAIRMAN.  Suppose,  Mr.  Peirce,  in  that  con- 
nection, the  change  made  less  for  the  long  haul  than  the 
long  haul  rate  existing  on  June  18th. 

Mr.  PEIRCE.  I  don't  think  that  would  make  any 
difference. 

The  CHAIRMAN.  Or  made  more  for  the  short  haul 
than  the  short  haul  rate  that  then  existed"? 

Mr.  PEIRCE.  If  my  argument  is  worth  anything  at 
at  all  it  must  be  that  those  things  can  not  count  for  any- 
thing. 

The  CHAIRMAN.     That  would  be  a  change  in  the 

adjustment,  though. 

Mr.  PEIRCE.  It  might  be  a  change  in  the  adjust- 
ment so  far  as  the  actual  figures  were  concerned;  it 
might  be  a  change  in  the  differentials,  but  it  would  not 
be  a  change  in  the  substantive  fact  that  the  long  and  short 
haul  clause  was  violated. 

Digitized  by  Microsoft® 


206 

The  CHAIRMAN.  Still  it  would  be  more  detrimen- 
tal to  the  shipper,  such  a  change  as  I  have  indicated. 

Mr.  PEIECE.  Yes,  it  might  be  in  that  particular 
case,  if  the  rate. to  the  longer  point  was  materially  re- 
duced so  that  the  intermediate  man  was  paying  relatively 
a  much  higher  rate  than  before ;  we  may  say  it  would  be, 
as  a  matter  of  dollars  and  cents,  but  I  don't  think  that 
affects  the  principle  of  the  thing. 

Nr.  WOOD.  I  would  like  to  ask  Mr.  Patterson  a  ques- 
tion about  his  construction,  which  I  am  not  quite  sure  I 
understand.  Your  question  is  whether,  after  August 
17th,  it  would  be  necessary  to  file  an  application  with  the 
Commission  in  cases  where  supplements  are  filed  to. 
tariffs  previously  in  effect  where  there  is  a  change  in  the 
long  and  short  haul  rates.  Do  you  mean  by  that,  where 
there  has  been  a  change  in  both  the  long  haul  rate  and 
the  short  haul  rate,  or  where  there  has  been  a  change  in 
either? 

Mr.  PATTERSON.  As  I  stated  the  question,  I  said 
where  there  has  been  a  change  in  either  the  long  or  the 
short  haul  rate.  I  had  some  doubt  about  the  proposition, 
when  the  change  is  solely  in  the  long  haul  rate,  as  to 
whether  you  have  to  make  application  to  the  Commission 
as  to  the  prohibition  against  charging  less  for  the  longer 
distance. 

Mr.  WOOD.  Mr.  Chairman,  I  hope  very  much  that 
Mr.  Peirce's  view  of  the  law  will  finally  prevail.  I  must 
say,  however,  that  I  am  in  considerable  doubt  myself  as 
to  whether  it  will,  although  I  hope  that  that  is  the  posi- 
tion we  will  finally  be  able  to  maintain.  It  seems  to  me, 
however,  that  there  is  a  middle  ground  between  the  posi- 
tion of  Mr.  Patterson  and  the  position  of  Mr.  Peirce  that 
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we  should  consider.  I  don't  say  that  I  think  that  is  the 
proper  construction,  but  in  order  to  get  it  before  the 
Conference  I  will  try  to  state  it  if  I  can.  I  don't  know 
whether  it  is  sufficiently  clear  in  my  own  mind  to  make 
it  clear  to  you  gentlemen.  But  the  idea  I  have  in  mind 
is  this  :  That  it  is  possible  that  a  middle  ground  between 
JMr.  Peirce  and  Mr.  Patterson  might  be  sustained,  and 
that  would  be  that  where  the  long  and  short  clause  was 
violated  prior  to  the  passage  of  th§  Act,  that  thereafter, 
or  rather  after  the  Act  became  effective,  that  either  the 
long  or  the  short  haul  rate  coiild  be  changed  without  ap- 
plication to  the  Commission,  provided  an  application  was 
made  within  the  six  months  for  the  preservation  of  the 
other  rate  which  was  not  changed,  but  that  possibly,  if 
both  the  long  and  the  short  haul  rates  were  changed,  that 
then  application  would  have  to  be  inade. 

Mr.  PATTERSON.    Prior  to  the  filing? 

Mr.  WOOD.  Prior  to  the  filing,  yes,  sir.  The  basis 
of  that  view,  it  seems  to  me,  would  be  this,  that  Congress 
has  recognized  by  this  proviso  with  respect  to  the  filing 
of  an  application  within  six  months  that  there  are  many 
rates  in  effect  to-day  that  violate  the  long  and  short  haul 
clause,  and  it  intends  by  this  proviso  that  those  rates 
should  remain  in  effect  pending  the  decision  by  the  Com- 
mission of  an  application  for  the  right  to  further  violate 
the  long  and  short  haul  clause  provided  such  application 
is  filed.  And  the  law  says  that  no  rates  or  charges  law- 
fully existing  at  the  time  of  the  passage  of  this  Amenda- 
tory Act  shall  be  required  to  be  changed  by  reason  of 
the  provisions  of  this  section;  that  is,  the  duly  enacted 
long  and  short  haul  provision  which  makes  the  prohibi- 
tion against  charging  more  for  the  short  haul  than  for 
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a  long  haul  absolute  except  under  the  conditions  specified 
in  the  Act,  shall  be  required  to  be  changed  by  reason  of 
the  provisions  of  this  section,  prior  to  the  expiration  of 
six  months  after  the  passage  of  this  Act,  nor,  in  any  case 
where  application  shall  have  been  filed  before  the  Com- 
mission, in  accordance  with  the  provisions  of  this  section, 
until  a  determination  of  such  application  by  the  Commis- 
sion. Now,  giving  to  those  words  "rates  or  charges" 
their  literal  meaning — that  is,  not  an  adjustment,  the 
meaning  Mr.  Peirce  has  given  it,  but  the  literal  meaning 
of  "rates  or  charges,"  as  commonly  understood,  as  the 
meaning  Mr.  Patterson  has  given  it — it  seems  to  me  it 
is  clear  that  the  rates  which  exist  to-day — that  is,  the 
long  haul  rate  and  the  short  haul  rate — are  both  of  them 
lawfully  existing  rates  at  the  time  of  the  passage  of  the 
Act.  Getting  down  to  concrete  examples,  because  it  may 
be  a  little  easier  to  discuss  this  in  the  light  of  a  concrete 
example,  I  will  use  the  illustration  Mr.  Peirce  gave,  where 
the  long  haul  rate  was  seventy-five  cents  and  the  short 
haul  rate  a  dollar.  Now,  each  of  those  rates  is  a  lawfully 
existing  rate  at  the  time  of  the  passage  of  the  Act,  and 
the  law  says  that  no  rate  which  lawfully  exists  at  the 
time  of  the  passage  of  the  Act  need  be  changed  for  a 
period  of  six  months,  because  of  the  provisions  of  the 
new  Act.  So  that  it  seems  to  me,  if  we  should,  we  will 
say,  raise  the  short  haul  rate  to  $1.10,  but  preserve  the 
long  haul  rate  at  seventy-five  cents,  that  if  we  say  be- 
cause we  have  changed  one  of  those  we  must  change  the 
other,  then  we  are  doing  violence  to  the  plain  language 
of  the  statute,  which  says  that  no  rate  lawfully  existing 
to-day  need  be  changed  for  six  months,  no  matter  what 
otherwise  would  be  the  effect  of  the  long  and  short  haul 

Digitized  by  Microsoft® 


209 

clause  as  amended  at  this  present  session  of  Congress. 
I  don't  know  whether  I  make  myself  entirely  plain  or 
not. 

Mr.  PATTERSON.     Suppose  we  change  them  both. 

Mr.  WOOD.  Well,  Mr.Patterson,ifyou  change  them 
both  I  am  very  much  afraid  that  I  would  have  to  say,  with 
my  present  light,  that  my  opinion  is  that  you  would  have 
to  make  an  application,  although,  as  I  say,  I  hope  that 
Mr.  Peirce's  position  can  be  successfully  maintained. 
But  it  seems  to  me  you  may  maintain  either  one  of  those 
rates,  either  the  long  or  the  short  haul  rate,  irrespective 
of  what  you  do  to  the  other,  because  it  was  a  lawfully 
existing  rate  at  the  time'  of  the  passage  of  the  Act,  and 
the  law  says  any  rate  lawfully  existing  at  the  time  of  the 
passage  of  the  Act  need  not  be  changed  for  six  months. 

Mr.  PEIECE.  Therefore  doesn't  it  make  it  all  the 
more  apparent  that  this  refers  to  adjustments  rather  than 
to  rates,  because  it  is  clearly  getting  at  the  fact — 

Mr.-  WOOD.  Well,  I  hope  so,  Mr.  Peirce,  but  it  does 
seem  to  me  there  is  that  middle  ground,  at  least,  between 
the  other  two  views  that  might  be  taken  into  considera- 
tion. 

Mr.  BUNN.  It  seems  to  me,  Mr.  Chairman,  that  this 
thing  is  in  a  nutshell,  and  it  is  folly  to  try  to  deceive  our- 
selves, the  worst  kind  of  folly.  We  have  got  now  a  plain, 
absolute  prohibition  against  violating  the  long  and  short 
haul  rule  in  any  case.  Only  one  thing  is  saved,  as  the  Act 
says,  the  rates  and  charges  in  effect  at  the  time  of  its 
passage,  which  we  have  construed  to  mean  the  17th  of 
August.  Now,  those  are  saved.  It  seems  to  me  it  is 
perfectly  clear  that  after  the  effective  date  of  this  Act 
we  run  counter  to  the  prohibition  against  violating  the 
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long  and  sliort  haul  clause  by  filling  in  the  new  rates  with- 
out application  to  the  Commission. 

Mr.  ELLIOTT.  I  want  to  say  simply  that  I  am  heart- 
ily in  accord  with  Mr.  Peirce  in  regard  to  the  construc- 
tioji  of  this  section,  and  while  I  can  add  nothing  to  his 
reasoning,  it  seems  to  me  it  is  entirely  corre'ct  and  sound. 
While  there  is  nothing  I  can  add  to  his  reasoning,  I  do 
want  to  call  the  attention  of  the  Conference  to  the  fact 
that  it  is  an  exceedingly  important  situation,  especially 
for  the  railroads  operating  in  the  South  to-day.  It  seems 
to  me  clear  that  Congress,  in  adopting  this  section,  was, 
as  Mr.  Peirce  says,  dealing  with  a  principle  and  not  with 
a  particular  rate  or  the  amount  -of  a  particular  rate 
charged  over  any  specific  railroad;  and  that  if,  when  you 
file  your  petition  for  relief  from  the  operation  from  Sec- 
tion 4,  you  specify  to  the  Commission  that  you  have  in 
existence  over  certain  definite  routes  the  principle  of 
the  long  and  short  haul  which  is  attacked  in  this  section, 
and  if  you  ask  the  Commission  to  recognize  the  arpplica- 
tion  of  that  principle  over  those  routes  for  reasons  which 
you  have  deemed  proper,  that  petition  will  name  the 
points  or  the  routes  over  which  the  principle  is  in  appli- 
cation, and  that  the  granting  of  the  petition — or  the  oper- 
ation of  the  law,  if  the  Commission  will  accept  that  posi- 
tion— will,  to  that  extent,  legalize  the  application  of  that 
principle  of  the  long  and  short  haul  over  that  particular 
route  without  reference  to  the  particular  rate  charged 
or  the  difference  between  long  and  short  hauls.  Now,  if 
that  is  true,  and  it  seems  to  me  entirely  sound,  the  mere 
changing  of  the  long  haul  rate  or  the  short  haul  rate 
would  not  be  violative  of  the  sense  of  the  law,  as  I  un- 
derstand the  intention  of  Congress  in  adopting  that  sec- 
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tion,  because  the  filing  of  the  petition  under  the  authority 
of  the  law  would  to  that  extent  recognize  the  application 
of  the  principle,  and  the  charging  of  more  for  the  short 
than  for  the  long  haul  on  that  particular  route.  There- 
fore, whether  the  short  haul  rate  was  changed  or  the  long 
haul  rate  was  changed,  the  principle  would  remain  the 
same  and  the  application  would  remain  the  same  as  be- 
tween those  two  points.  Now,  in  the  changes  that  become 
necessary  after  August  17th,  when  this  law  goes  into  ef- 
fect, it  is  my  idea  that  if  there  is  occasion  to  apply  the 
principle  of  the  long  and  short  haul  to  any  other  points 
than  those  embraced  in  the  petition  which  has  been  filed 
and  which  have  therefore  been  legalized  until  the  Com- 
mission acts,  it  would  be  necessary  to  file  another  peti- 
tion asking  for  the  application  of  the  principle  on  that 
other  route.  But  until  the  Commission  shall  have  acted 
on  the  routes  in  existence  on  the  17th,  and  which  are  le- 
galized until  acted  on  by  the  filing  of  the  petition,  it 
seems  to  me  to  make  no  difference  at  all  whether  the  long 
or  the  short  haul  rate  is  changed,  because  the  principle 
is  recognized  and  established  by  virtue  of  the  law  itself. 
Now,  the  practical  side  of  it  is  just  this:  Unless  Mr. 
Peirce  is  right,  unless  his  view  is  sound,  there  is  going 
to  be  absolutely  a  stop  put  to  the  adjustment  of  rates 
after  August  17th.  There  are,  I  imagine,  enough  long 
and  short  haul  rates  in  effect  now  to  be  covered  by  peti- 
tions filed  by  the  carriers  in  the  country  to  take  the  Com- 
mission six  years  to  pass  upon  them  and  consider  them, 
unless  this  principle  is  correct.  And,  if  after  August 
17th  it  becomes  necessary  to  make  a  change  in  the  long 
or  short  haul,  and  we  have  got  to  wait  until  the  Commis- 
sion can  take  evidence,  find  the  facts,  as  to  whether  a 
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particular  differential  of  ten  cents  on  a  dollar  is  justified 
in  that  case  we  will  have  a  stop/ put  to  the  changing  of 
rates  and  .the  necessary  adjustment  of  rates  between  dif- 
ferent points.  For  that  reason  I  hope  very  much  it  will 
not  be  the  sense  of  this  Conference  that  it  is  necessary 
to  file  a  separate  petition  after  August  17th,  in  the  event 
the  rate  is  covered  by  the  primary  petition  filed  with  the 
Commission. 

Mr.  MOOEE.  Those  separate  petitions  would  require 
a  great  deal  of  time,  and  would  put  your  business  in  a 
straight-jacket. 

Mr.  ELLIOTT.  Absolutely,  I  think,  and  I  hope  the 
Conference  won't  go  on  record  to  the  effect  that  Mr. 
Peirce  's  view  is  not  correct. 

Mr.  POWELL.  Mr.  Chairman,  I  rise  not  to  advocate 
any  particular  view  of  this  matter,  because  I  want  to 
confess  that  the  wish  is  father  to  the  thought  which  I 
shall  endeavor  to  express.  I  trust  very  sincerely  that 
the  view  Mr.  Peirce  has  stated,  and  in  support  of  which  I 
can  add  nothing,  will  prevail.  But  I  want  to  add  that 
perhaps  that  view  can  be  expanded  somewhat,  in  the 
judgment  of  the  Conference ;  and  what  I  shall  say  is  said 
experimentally,  and  perhaps  I  should  not  take  up  the 
time  or  put  myself  in  the  position  of  talking  as  inad- 
visedly as  this  may  appear.  But  I  want  to  suggest  the 
view  to  see  if  we  can  develop  anything  from  it  which  will 
help  us.  Mr.  Chairman,  I  take  it  that  the  Commission, 
by  its  administrative  ruling,  has  already  decided  some- 
thing which  relieves  us  of  considerable  difficulty,  to-wit, 
that  new  rates  which  were  not  in  existence  at  the  time  of 
the  passage  of  this  Act,  but  which  would  be  put  in  exist- 
ence before  August  17th  could  be  protected  by  an  appli- 
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cation  filed  with  the  Commission.  Now,  by  that  rulin.^ 
I  submit  the  Commission  has  said  that  the  words  "in  any 
case"  mean  any  rate  whatever,  either  existing  at  the 
time  of  the  passage  of  this  Act  or  hereafter  put  into  ef- 
fect, or  at  any  time  put  into  effect.  I  don't  see  any  way 
you  can  limit  it.  If  you  don't  limit  it  to  the  rates  exist- 
ing at  the  time  of  the  passage  of  the  Act  it  must  mean 
that  any  rate  filed  at  any  time  is  protected  by  an  appli- 
cation. I  take  it  that  is  the  result  of  the  administrative 
ruling.  Now,  what  is  the  application?  The  Commission 
may,  from  time  to  time,  prescribe  the  extent  to  which 
such  designated  common  carriers  may  be  relieved  from 
the  operation  of  this  section.  Now,  sir,  what  I  would  like 
to  ask  is,  is  it  not  possible  for  a  carrier  to  file  a  petition 
describing  generally  its  situation  and  its  present  and 
future  needs  in  regard  to  the  violation  of  the  long  and 
short  haul  clause,  and  will  not  the  pendency  of  that  ap- 
plication, having  in  mind  the  definition  which  the  Com- 
mission in  its  administrative  ruling  has  given,  as  to  the 
rates  which  will  be  protected,  protect  not  only  the  rates 
in  existence,  but  would  it  not  go  further  and  protect  new 
situations  which  might  arise,  but  which  are  described  in 
the  terms  of  that  general  application?  I  should  be  much 
obliged  if  some  gentleman  who  knows  more  than  I  do 
about  this' — and  that  embraces,  the  whole  body — would 
enlighten  me. 

Mr.  HAWES.  Have  you  a  copy  of  the  ruling  of  the 
Commission? 

Mr.  POWELL.    I  have  not. 

Mr.  HAWES.  I  understood  that  ruling,  Mr.  Chair- 
man, to  be  that  all  rates  filed  prior  to  August  17th  would 
be  protected  by  this  application.     In  other  words,  they 
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made  the  date  of  the  passage  of  this  Act  August  17th 
instead  of  June  18th,  the  date  the  Act  was  approved. 

The  CHAIRMAN.  It  didn't  make  any  distinction 
between  the  two,  the  passage  of  the  Act  or  the  effective 
date? 

Mr.  HA  WES.  Yes,  sir,  and  they  held  all  rates  filed 
prior  to  August  17th  would  be  protected  by  this  applica- 
tion, but  made  no  reference,  as  I  understand  it,  to  any 
rate  filed  after  August  17th. 

Mr.  NORTHROP.  Supplementing  what  Mr.  Powell 
has  said,  I  have  a  memorandum  here  from  Mr.  Green 
which  may  throw  light  on  this  subject  as  to  whether  or 
not  application  should  be  made  to  the  Commission  where 
a  rate  is  to  be  changed.  He  says  the  Commission  in  this 
same  administrative  ruling  has  laid  it  down  that  such 
application  must  be  made.  So  that  seems  to  settle  the 
question — 

The  CHAIRMAN.  Where  any  change  is  made  prior 
to  the  effective  date? 

Mr.  NORTHROP.  They  protect  all  rates  which  are 
now  in  existence — that  is,  protected  by  an  application — 
which  are  in  existence  up  to  the  17th  of  August — all  such 
will  be  protected  by  an  application  made  within  six 
months.  Any  change  in  those  rates,  applications  will 
have  to  be  made  to  the  Commission  before  filing,  before 
the  change  can  be  made. 

Mr.  PATTERSON.    Does  the  Commission  say  that? 

Mr.  NORTHROM.  Mr.  Green  has  this  memorandum 
here;  I  haven't  seen  the  ruling  myself,  but  I  presume  he 
has  seen  it.    Unfortunately,  he  has  left  us  this  morning. 

The  CHAIRMAN.  Has  Mr.  Green  a  copy  of  that 
ruling  ? 
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Mr.  NORTHROP.  If  he  has  he  did  not  ^ive  it  to 
mo,  but  here  is  his  handwriting : 

Question  6  (a)  and  (b).  The  Commission  has 
ruled  that  authority  of  the  Commission  must  be  ob- 
tained before  filing ;  that  is  to  say,  before  any  change 
can  be  made. 

The  CHAIRMAN.    After  August  17th? 

Mr.  NORTHROP.  Well,  no.  You  make  a  change 
now,  as  I  understand  this  memorandum ;  you  would  have 
to  file  an  application  to  the  Commission. 

Mr.  PATTERSON.  No,  that  is  not  it.  The  Commis- 
sion's ruling  expressly  is — 

Mr.  BUNN.  These  questions  relate  to  rates  filed  sub- 
sequent to  the  17th  of  August. 

Mr.  NORTHROP.  Now,  I  beg  to  say,  that  as  I  un- 
derstand this  matter  from  Mr.  Green's  memorandum, 
which  is  very  short  and  incomplete,  it  is  this :  That  the 
Commission  will  protect  all  existing  rates  as  they  are  to- 
day and  as  they  are  on  the  17th  of  August;  they  will  be 
protected  if  an  application  is  filed  within  six  months  of 
the  passage  of  the  Act.  If  any  change  is  to  be  made  in 
those  rates,  according  to  his  memorandum,  the  rates  can- 
not be  filed  without  authority  from  the  Commission. 
Now,  you  are  all  familiar,  of  course — while  we  are  talk- 
ing about  changing  rates — with  what  the  statute  pro- 
vides as  to  how  a  rajte  shall  be  changed.  The  Supreme 
Court  has  ruled  in  the  Abilene  case  and  other  cases  that 
there  is  no  way  of  changing  a  rate  except  the  Commis- 
sion has  ruled — cancelling  the  old  rate  and  putting  in  a 
new  rate.  It  must  be  changed  in  exactly  the  statutory 
manner  or  changed  by  the  Commission.    And  this  Section 
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4  uses  the  word  " change" — ^no  rates  or  charges  shall  be 
required  to  be  changed.  I  presume  we  must  take  that 
word  "change"  in  connection  with  the  rest  of  the  Act. 
We  must  realize  that  the  only  way  to  change  a  rate  is 
by  filing  a  new  rate.  If  it  is  changed  half  a  cent  it  is  a 
changed  rate.  When  you  take  Section  6  into  considera- 
tion, which  is  the  main  section  of  the  entire  Act,  accord- 
ing to  the  Supreme  Court  of  the  United  States,  and  when 
we  come  to  Section  4,  if  we  want  to  make  any  changes 
in  those  rates  we  have  got  to  do  it  in  exact  accordance 
with  the  statute.  Now,  then,  as  Col.  Stone  has  explained 
it,  the  only  rates  which  are  lawful  to-day  and  which  vio- 
late the  long  and  short  haul  clause  are  those  existing  at 
the  time  of  the  passage  of  this  Act,  not  at  the  time  it 
goes  into  effect.  But  the  rates  existing  at  the  time  of 
the  passage  of  this  Act — those  are  the  ones  which  are 
declared  to  be  lawful  by  the  fourth  section,  the  precise 
language  of  the  section.  Then  it  goes  on  to  say  that  you 
need  not  change  those  rates  for  six  months.  Any  change 
you  make  in  them  will  create  a  different  rate  from  one 
existing  at  the  time  of  the  passage  of  this  Act.  There  is 
no  doubt  about  that,  to  my  mind.  Consequently,  it  seems 
to  me  that  we  are  obliged  to  get  autliority  of  the  Com- 
mission if  we  wish  to  make  any  change  of  existing  rates 
under  this  long  and  short  haul  clause,  the  continuance 
of  the  principle  of  charging  less  for  the  long  haul  than 
the  short  haul,  we  will  have  to  get  the  permission  of  the 
Commission.  And  the  only  rates  we  can  safely  rest  upon 
are  those  in  existence  at  the  time  of  the  passage  of  this 
Act.  Of  course,  we  might  raise  a  long-distance  point  up 
to  the  measure  of  the  short-distance  point  and  thereby 
come  within  the  terms  of  the  section.    We  might  make 
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that  kind  of  a  change,  I  should  imagine,  without  the  au- 
thority of  the  Commission.  But  if  we  want  to  continue 
to  charge  a  less  amount  to  the  long-distance  point  than 
to  the  short-distance  point,  or  if  we  want  to  change  any 
of  the  existing  rates  we  would  probably  have  to  get  per- 
mission from  the  Commission  before  filing. 

Mr.  LINDLEY.  Mr.  Chairman,  I  was  just  going  to 
say  that  if  Mr.  Patterson  did  not  make  the  motion  when 
this  discussion  was  opened,  I  shall  make  the  motion 
that  Question  (a)  under  Question  6  be  answered  in  the 
affirmative,  and  that  Question  (b)  be  answered  in  the 
negative. 

Mr.  WOOD.  I  would  like  to  say,  before  the  vote  is 
put,  that  I  understand  Mr.  Moore  has  a  copy  of  this  ad- 
ministrative ruling  that  has  been  brought  into  the  discus- 
sion, and  I  would  suggest  we  have  that  read  before  we 
vote  upon  it. 

Mr.  HAMILTON.  Mr.  Chairman,  before  any  votes 
are  taken  I  would  like  to  hear  some  gentleman  a  little 
more  fully  and  clearly  on  the  clause  that  says  no  rates 
or  charges  lawfully  existing  at  the  time  of  the  passage 
of  the  Amendatory  Act  shall  be  required  to  be  changed. 
I  want  to  know  exactly  how  that  is  consistent  with  the 
idea  of  making  application  to  apply  the  principle  to  a 
route.  I  think  that  word  "required"  has  some  meaning 
and  importance  there. 

Mr.  ELLIOTT.  I  don't  know,  sir,  that  I  am  able  to 
give  the  necessary  light  on  the  significance  of  the  lan- 
guage Mr.  Hamilton  refers  to,  but  the  impression  it  gives 
to  me  is  this:  The  affirmative  effect  of  the  proviso  is 
that  no  change  shall  be  required  to  be  made  in  any  of 
these  long  and  short  haul  rates  provided  a  petition  is 
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filed  with  the  Commission  within  six  months,  and  that  no 
change  shall  be  necessary  thereafter  until  the  Commis- 
sion shall  have  acted  upon  the  application.  That  seems 
to  me  to  convey  the  impression  that  the  application  of 
this  principle  of  charging  more  for  the  short  than  the 
long  haul  is  sustained  by  virtue  of  that  statement  as  a 
lawful  rate,  as  a  lawful  proposition,  as  a  lawful  principle 
after  August  the  17th,  exactly  as  it  is  sustained  to-day 
prior  to  August  17th,  under  the  old  Act,  and  that  the 
mere  statement  that  there  will  not  be  required  to  be  a 
change  does  not  carry  with  it  a  prohibition  against  change 
in  the  details  of  the  principle  on  a  particular  route  during 
the  time  that  this  principle  is  authorized  and  sustained 
by  virtue  of  the  petition  filed  under  the  section.  That 
is  the  construction  that  I  had  given  to  it,  and  it  is  a  con- 
struction, of  course,  on  which  my  understanding  of  Mr. 
Peirce  's  idea  of  the  meaning  of  this  section  is'  based.  To 
repeat  it,  the  mere  fact  that  no  change  shall  be  required 
to  be  made  does  not  mean  that  no  change  may  be  made 
between  the  same  points,  provided  the  exigencies  of  the 
situation  demand  it  during  the  time  that  the  rates  to  such 
points  are  rendered  lawful. 

Mr.  LINDLEY.  I  see  that  Mr.  Moore  has  returned 
to  the  room.    I  think  he  has  the  ruling. 

Mr.  MOOEE.  I  am  very  sorry  to  say  I  can't  put  my 
hand  on  it. 

Mr.  LATHEOP.    Have  you  seen  it,  Mr.  Moore? 

Mr.  MOOEE.  I  can't  undertake  to  be  specific  as  to 
it.    I  have  not  given  it  sufficient  consideration. 

Mr.  PEIECE.  Just  on  that  point  we  were  discussing 
it  seems  to  me  that  a  careful  reading  of  this  language 
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confirms  the  argument  even  more  than  I  had  been  im- 
pressed with  it  before.    The  language  is : 

Provided,  that  no  rates  or  charges  lawfully  ex- 
isting at  the  time  of  the  passage  of  this  Amenda- 
tory Act  shall  be  required  ,to  be  changed  by  reason 
of  the  provisions  of  this  section- 
That  is  to  say,  that  it  shall  not  be  necessary  to  re- 
duce your  rates  so  that  you  shall  not  charge  more  for 
the  shorter  haul  than  for  the  longer  haul.  It  seems  to 
me  to  be  in  confirmation  of  the  idea  that  this  violation  of 
the  long  and  short  haul  clause  may  continue,  notwith- 
standing the  passage  of  this  Act,  for  six  months  after  the 
passage  of  the  Act,  and  thereafter  until  your  application 
is  passed  on,  provided  you  file  an  application  in  the  mean- 
time, within  the  six  months.  Now,  there  is  not  a  single 
prohibition  in  this  Act ;  there  is  not  a  single  requirement 
that  you  obtain  from  the  Commission  any  authority  for 
any  changes  in  the  meantime.  There  is  not  a  prohibition 
agaiQst  changing  the  differential.  There  is  not  any  re- 
quirement that  you  shall  obtain  the  permission  of  the 
Commission  to  make  a  change  in  the  differential.  It  sim- 
ply says  that  you  shall  not  be  required  to  make  any 
changes.  That  is  the  language  of  the  Act — not  that  you 
may  not  do  it.  In  other  words,  I  think  this  language 
means  exactly  what  I  have  said — that  Congress  intended 
to  say  to  the  carriers  that  "You  may  continue  in  effect 
this  long  and  short  haul  adjustment,  and  so  far  as  we 
are  concerned  and  so  far  as  Section  4  is  concerned,  not 
that  you  may  not  be  at  liberty  to  make  the  changes,  but 
that  you  shall  not  be  required  to  make  changes  by  reason 
of  anything  contained  in  this  section."     And  since  the 
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question  has  been  raised  and  since  I  have  read  it  again 
here,  I  am  even  stronger  now  than  I  was  before  in  my  be- 
lief that  the  position  is  a  sound  one. 

Mr.  BUNN.  The  trouble  with  Nr.  Peirce's  argument, 
to  my  mind,  right  here,  and  it  answers  the  question  that 
Mr.  Hamilton  put :  Mr.  Peiree  is  talking  about  the  pro- 
viso all  the  time,  and  I  think  he  ignores  the  section.  The 
section  starts  out  with  a  plain  prohibition  against  our 
charging  more  for  the  shorter  distance  than  for  the 
longer.  Now  when  does  that  prohibition  become  opera- 
tive? It  becomes  operative  on  the  17th  day  of  August, 
when  the  Act  takes  effect.  Consequently,  on  that  day 
we  are  subject  to  an  absolute  prohibition,  except  as  qual- 
ified in  the  section,  to  charge  more  for  the  shorter  distance 
than  for  the  longer  which  includes  it.  What  is  saved  out 
of  that  prohibition!  Obviously  the  rates  then  effective, 
rates  and  charges  then  effective.  It  doesn't  say  the  prin- 
ciple or  situation  which  violates  the  fourth  section  is 
saved,  subject  to  be  altered  at  our  will,  but  the  particular 
rates  and  charges  then  in  effect  are  saved  from  the  pro- 
hibition and  are  to  be  considered  by  the  Commission.  But 
the  important  thing  about  this  section — the  big  thing 
about  the  section — is  the  first  sentence,  which  prohibits 
us,  after  the  17th  day  of  August,  from  charging  more  for 
the  shorter  distance  than  for  the  longer. 

Mr.  MOOEE.  I  have  not  found  what  purports  to  be 
an  exact  copy  of  the  ruling  of  the  Commission,  but  I  have 
here  a  telegram  signed  by  Mr.  Glynn,  the  rate  clerk  of 
the  Southeastern  Freight  Association,  addressed  to  Mr. 
Hinton,  chairman  of  that  association,  which  I  am  sure 
covers  practically  everything  in  the  ruling  of  the  Com- 
mission.   He  says  this: 
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Advises  tariffs  or  supplements  filed  with  Com- 
mission prior  to  August  17th  will  be  passed,  even 
though  effective  date  may  be  subsequent  to  August 
17th,  and  carriers  will  then  have  six  months  from 
August  17th  in  which  to  file  applications  for  relief 
from  long  and  short  haul  provision  of  fourth  section 
of  amended  Act.  Schedules  filed  on  and  after  Au- 
gust 17th  should  conform  to  the  long  and  short  haul 
provisions  unless  relief  from  Section  4  shall  have 
been  obtained  from  Commission  prior  to  filing  it. 

Mr.  PATTERSON.  I  am  correct  in  understanding, 
Mr.  Moore,  there  that  the  Commission  treats  August  17th 
as  the  date  of  the  passage  of  the  Act  for  the  purposes  of 
this  section? 

Mr.  MOOEE.    That  is  what  is  said. 

The  CHAIEMAN.  That  would  extend  the  six 
months,  then,  to  the  17th  of  February? 

Mr.  MOOEE.     Yes,  it  would  seem  so. 

The  CHAIEMAN.  Well,  I  don't  believe  that  is  the 
correct  construction  of  the  Act.  The  six  months  are  out 
on  the  18th  day  of  December,  and  I  shall  advise  my 
clients  to  get  in  their  applications  before  that  day. 

Mr.  LINDLEY.  I  renew  my  motion,  Mr.  Chairman, 
that  sub-question  (a)  under  Question  6  be  answered  in 
the  affirmative,  and  that  sub-question  (b)  under  Ques- 
tion 6  be  answered  in  the  negative. 

Mr.  WOOD.  I  would  like  to  have  Question  (a)  split 
so  as  to  relate  first  to  a  change  in  either  the  long  or  short 
haul  rate,  and  second  to  a  change  in  both.  It  seems  to 
me  there  might  possibly  be  some  difference  in  the  effect. 

The  CHAIEMAN.  Which  one  will  you  have  voted  on 
first,  Mr.  Wood?  You  would  have  to  frame  a  separate 
question  to  cover  that.    If  you  do  that  we  will  vote  on  it 
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this  way  and  then  on  it  where  there  is  a  chana^e  in  either. 

Mr.  WOOD.  Well,  to  get  that  straightened  out,  when 
we  are  voting  on  this,  are  we  supposed  to  be  voting  on  the 
question  as  to  whether  it  is  a  change  in  either  or  whether 
it  is  a  change  in  both? 

The  CHAIEMAN.  We  will  insert  the  word  "both" 
before  the  word  "long,"  if  there  is  no  objection.  Mr. 
Patterson,  what  do  you  say  to  that  I 

Mr.  PATTERSON.    Entirely  satisfactory  to  me. 

The  CHAIEMAN.  Well,  it  will  be  so  changed.  The 
question  now  reads : 

Where  there  is  a  change  in  both  the  long  and 
short  haul  rates. 

Your  motion  is  to  answer  that  in  the  affirmative,  is  it  ? 

Mr.  LINDLEY.     In  the   affirmative,  yes. 

The  CHAIRMAN.  Those  in  favor  of  the  motion  will 
make  it  known  by  saying  "Aye;"  contrary,  "No."  The 
' '  Ayes ' '  have  it. 

Mr.  WOOD.  Now  I  suggest,  Mr.  Chairman,  that  we 
vote  on  each  where  there  is  a  change  in  either  the  long 
or  the  short  haul. 

Mr.  HEEBNER.  Why  not  make  that,  where  there  is 
a  change  only  in  the  short  haul  rate? 

Mr.  MOORE.  How  can  you  escape  the  idea  that  if 
it  is  permissible  to  make  that  sort  of  change  it  is  per- 
missible to  change  both  rates  so  long  as  you  maintain 
the  differential?  So  long  as  you  don't  change  the  dif- 
ferential you  are  permitted  to  change  both  rates,  if  you 
are  permitted  to  change  either  rate.  It  seems  to  me  the 
law  says  no  rates  or  charges — that  means  no  rate  exist- 
ing at  the  time — shall  be  required  to  be  changed  by  reason 
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of  the  provision  of  this  section.  Now,  if  you  change  one 
of  them,  a  change  which  you  could  make  lawfully  before 
the  passage  of  the  Act,  then  the  only  reason  you  have  to 
change  the  other  is  because  of  this  provision  of  the  Act. 

The  CHAIRMAN.  Mr.  Wood,  I  will  formulate  a 
question  that  I  think  will  satisfy  your  idea.  I  will  call 
it  sub-question  (b)  and  the  last  question  there  sub-ques- 
tion (c).  The  question  I  have  formulated  is  this: 
"Where  there  is  a  change  in  either  but  not  in  both." 

Mr.  WOOD.     That  is  right. 

The  CHAIRMAN.  Is  there  any  objection  to  that 
question? 

Mr.  PEIRCE.  I  want  to  make  one  suggestion  in 
reply  to  Mr.  Bunn,  and  then  to  offer  a  substitute  for  Mr. 
Lindley's  motion. 

The  CHAIRMAN.  We  have  voted  on  the  motion  he 
made  as  to  sub-question  (a),  to  answer  it  in  the  affirma- 
tive. 

Mr.  PEIRCE.  I  understood  you  started  to  vote  on 
it  and  then  we  got  into  confusion  as  to  whether — 

The  CHAIRMAN.    No.    We  voted  on  it. 

Mr.  HAMILTON.  I  don't  think  the  audience  fully 
understood  it. 

The  CHAIRMAN.    Then  we  will  take  it  over. 

Mr.  PEIRCE.  I  want  to  answer  Mr.  Bunn  on  one 
question  and  simply  say  that  he  reads  this  section  as 
being  an  absolute  prohibition  after  sixty  days  from  the 
passage  of  this  Act  as  it  affects  rates  in  existence  at  the 
time  of  the  Act.  My  construction  of  the  Act  is  that  by 
the  terms  of  the  proviso  the  prohibition  of  the  Act — that 
is,  the  prohibition  as  to  the  long  and  short  haul  clause — 
never  goes  into  effect  against  existing  rates  or  adjust- 
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ment  of  rates  so  long  as  your  petitions  are  filed  within 
the  six  months  and  remain  not  acted  on  by  the  Commis- 
sion. 

The  CHAIEMAN.  I  don't  think  there  is  any  differ- 
ence between  you  and  Mr.  Bunn  on  that  score.  You  con- 
fine it  to  the  adjustment  of  the  rates  then  existing.  He 
confines  it  to  the  rates  and  charges  themselves. 

Mr.  PEIECE.  Well,  I  will  say  it  doesn't  apply  to 
rates,  and  I  make  my  proposition  even  a  little  broader 
than  it  was  before,  in  order  to  answer  that  part  of  it, 
that  this  section  does  not  go  into  effect  as  to  the  rates 
within  sixty  days  or  within  six  months,  if  you  file  your 
application.  In  other  words,  the  filing  of  an  application 
as  to  existing  rates  absolutely  suspends  the  operation 
of  Section  4  as  to  the  long  and  short  haul  rates  ia  effect 
at  the  time  of  the  passage  of  this  Act,  and  therefore  the 
first  part  of  it,  the  absolute  prohibition  of  the  Act,  can 
not  apply  even  to  the  rates,  if  you  please.  It  exempts 
the  rates.  Just  disregard  all  I  have  said  about  an  ad- 
justment of  rates  and  treat  them  as  rates  and  charges  in 
the  ordinary  acceptation  of  those  terms — that  the  filing 
of  the  application  within  six  months  absolutely  exempts 
the  rates  and  the  charges  from  the  effect  of  the  prohibi- 
tion. 

Mr.  BUNN.  Then  existing,  isn't  it? 
,  Mr.  PEIBCE.  Yes,  sir.  Those  are  the  only  ones  I 
am  talking  about.  Now,  Mr.  Chairman,  I  regard  this  as 
a  very  important  and  a  very  serious  proposition.  I 
want  to  make  this  motion^that  we  do  not  attempt 
to  answer  this  question  at  this  time.  I  think  it  is  entirely 
too  important.  I  think  when  we  gentlemen  go  home 
that  if  we  answer  this  question  in  the  affirmative  we  are 
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going  to  find  ourselves  surrounded  by  such  difficulties 
that  we  will  never  be  able  to  get  out  of  them. 

The  CHAIRMAN.  That  brings  up  the  constitution- 
al question. 

Mr.  PEIRCE.  No,  sir,  it  doesn't  bring  up  the  con- 
stitutional question  necessarily.  The  question  we  are 
discussing  now  is  the  question  of  the  proper  construction 
of  the  Act,  and  not  the  constitutionality  of  the  Act.  Bift 
I  should  say  this — I  should  make  a  motion  of  this  kind — 
that  we  appoint  a  committee  of  three  to  consider  an 
answer  to  this  question  and  not  undertake  to  answer 
it  at  this  time,  because  I  believe  if  it  is  answered  at  this 
time  we  are  going  to  answer  it  contrary  to  the  proposi- 
tion that  two  or  three  of  us  have  been  maintaining,  and 
I  should  regard  it  as  unfortunate  if  any  such  answer 
were  given.  And  I  move  that  a  committee  of  three  be 
appointed  to  consider  this  thing  a  little  further  and 
consider  whether  an  answer  ought  to  be  given,  and  re- 
port to-morrow  morning. 

!  The   CHAIRMAN.     The  question  having  been  an- 
swered a  motion  to  reconsider  would  be  in  order. 

Mr.  HAMILTON.  I  move  to  reconsider  the  affirma- 
tive answer  already  made.  We  didn't  understand  a 
vote  was  being  taken  on  it. 

Mr.  MOORE.  I  move  that  the  committee  be  request- 
ed to  consider  the  question. 

The  CHAIRMAN.  Well,  the  first  question  is— shall 
we  reconsider  the  answer  already  made.  Those  in  favor 
of  that  motion  will  make  it  known  by  saying  "Aye". 
Contrary  "No". 

(The  motion  to  reconsider  prevailed. )1 
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Mr.  WOOD.  I  move  that  the  committee  be  given 
ample  time  after  the  adjournment  of  this  Conference 
to  consider  that  subject,  and  I  do  that  because  I  would 
be  reluctant  to  have  the  Conference  put  itself  definitely 
on  record.  What  we  do  is  pretty  sure  to  be  known  by 
the  Interstate  Commerce  Commission,  and  I  don't  think 
they  should  be  advised  of  any  such  opinion  emanating 
from  us.  And  I  say  that  for  this  reason.  A  very  promi- 
nent trafiSc  official  who  is  largely  and  vitally  interested 
in  this  question  has  suggested  to  me  to-day  that  there 
is  a  probability,  in  his  view,  that  the  Commission  can  be 
gotten  to  say  that  we  can  change  these  rates  so  long  as 
you  don't  make  changes  in  the  differential.  Now,  a  rul- 
ing of  that  sort  would  be  most  helpful  and  protective 
to  the  Southern  situation,  about  which  I  know  something, 
and  probably  to  other  situations  in  this  countrv.  Now, 
we  don't  want  to  do  anything  which  would  even  tend  in 
the  slightest  degree  to  cut  ourselves  off  from  the  oppor- 
tunity to  obtain  a  ruling  of  that  character.  And  I  don't 
believe  we  will  accomplish  anything  by  voting  now  or 
by  voting  to-morrow  with  the  probability  that  the  vote 
will  be  against  the  position  of  Mr.  Peirce  and  place  us 
on  record  as  rigidly  in  favor  of  the  view  which  has  been 
expressed  by  Mr.  Patterson  and  which  just  at  this  mo- 
ment I  am  inclined  to  believe  is  the  correct  view. 

The  CHAIEMAN.  What  is  your  motion,  Mr.  Peirce, 
now? 

Mr.  PEIECE.  My  motion  was  that  this  matter  be 
referred  to  a  special  committee  for  considei-ation  and 
report  as  to  how  the  question  should  be  answered. 

The  CHAIEMAN.  You  mean  during  the  sessions  of 
our  Conference? 
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Mr.  PEIRCE.  "Well,  I  have  no  objection  to  accept- 
ing Mr.  Moore's,  suggestion  that  the  committee  con- 
sider it  further.  I  think  it  is  too  important  a  question 
to  conclude  ourselves  on  by  an  affirmative  answer. 

Mr.  LINDLEY.  Mr.  Chairman,  I  would  like  to  of- 
fer an  amendment  that  the  committee  report  to  this 
Conference.  I  do  not  see  why  we  should  all  be  called 
into  Conference  again  in  a  week  or  ten  days  before  we 
advise  our  traffic  people  whether  they  can  publish  a  tar- 
iff as  suggested  by  Mr.  Peirce.  We  will  get  home  about 
five  to  ten  days  before  the  effective  date  of  this  law.  We 
must  answer  this  question.  It  is  an  important  question 
and  I  hope  Mr.  Peirce  is  right,  but  I  cannot  see  it  his 
way  this  morning.  If  we  do  not  answer  the  question 
before  we  leave  this  Conference  each  must  answer  it 
for  himself  and  for  the  road  he  represents. 

Mr.  PEIRCE.  Then  I  put  it  this  way— that  the  com- 
mittee shall  report  by  to-morrow  morning  whether  it  is 
expedient  to  make  an  answer,  and  if  so,  what  answer. 

Mr.  MOORE.     I  withdraw  my  suggestion. 

Mr.  LATHROP.  I  am  decidedly  in  favor  of  Mr. 
Lindley's  suggestion.  I  don't  think  that  we  ought  to 
attempt  to  deceive  ourselves  in  this  matter,  and  I  think 
that  committee  to-morrow  morning  should  be  asked  to 
give  their  views  as  to  what  that  answer  should  be.  If 
the  law  has  placed  us  in  a  straight-jacket  in  this  regard 
it  seems  to  me  we  might  as  well  face  it,  and,  as  Mr.  Lind- 
ley  says,  if  the  thing  goes  over  we  must  either  be  called 
into  some  other  Conference  or  advise  our  traffic  officials 
independently,  and  I  think  there  should  be  some  expres- 
sion of  views  as  to  what  the  correct  answer  must  be. 
Mr.  Peirce  may  advise  his  clients  one  way  and  some  of 
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the  rest  of  us  may  advise  our  clients  another  way.  It 
seems  to  me  it  is  of  extreme  importance,  and  I  don't 
think  it  will  hurt  us  any  before  the  Commission  if  we 
express  our  views  among  ourselves.  If  the  law  is  so 
written  and  there  is  no  escape  from  it,  it  is  our  misfor- 
tune but  not  our  fault.  I  don't  see  that  it  is  going  to  aid 
us  any  to  try  to  deceive  ourselves.  I  hope  the  amend- 
ment will  prevail,  that  this  committee  shall  report  to- 
morrow as  to  what  the  interpretation  of  this  law  should 
be. 

The  CHAIEMAN.  How  many  did  you  want  on  the 
committee,  Mr.  Peirce?  Do  you  accept  the  suggestion 
made? 

Mr.  PEIRCE.  Yes,  I  accept  it.  I  think  the  com- 
mittee ought  to  be  a  committee  of  not  less  than  five 
and  not  more  than  seven. 

Mr.  ELLIOTT.  I  think  if  the  answer  is  given  to- 
morrow morning  it  must  depend  necessarily  upon  in- 
formation as  to  what  position  the  Commission  has  taken 
on  this  matter.  Mr.  Moore  has  read  a  telegram  which 
purports  to  have  some  bearing  on  the  matter.  We  don't 
know  definitely  whether  that  is  the  position  of  the  Com- 
mission or  not.  I  don't  think  the  answer  should  be  given 
until  we  have  had  an  opportunity  to  see  about  that. 
Therefore  I  think  the  committee  should  be  allowed  to 
state  whether  they  will  suggest  an  answer. 

Mr.  LATHROP.  We  are  to  have  the  ruling  by  wire 
this  afternoon,  Mr.  Elliott. 

The  CHAIRMAN.  Those  in  favor  of  the  motion  to 
appoint  a  committee  of  five  to  report  an  answer  which 
this  Conference  shall  adopt  with  regard  to  this  question 
will  say  "Aye".    Contrary  "No." 
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(The  motion  prevailed.) 

The  CHAIBMAN.  I  will  appoint  Mr.  Peirce  as 
chairman — Mr.  Moore,  Mr.  Patterson,  Mr.  Lindley  and 
Mr.  Bnnn. 

Now,  the  next  question  relates  to  the  same  subject- 
matter,  which  covers  the  sub-questions  to  question  6. 

E  will  read  question  7 : 

"'  i 

Do  import  or  export  rates  and  domestic  rates 
cover  the  transportation  "of  like  kind  of  property" 
within  the  prohibition  of  the  long  and  short  haul 
clause  ? 

Mr.  PATTERSON.  This  question  is,  so  far  as  the 
Eastern  railroads  are  concerned,  much  the  most  impor- 
tant question  that  is  involved  in  this  Act.  With  your  per- 
mission I  am  going  to  broaden  the  question  a  little.  It 
is  framed  to  cover  the  question  simply  of  import  and  ex- 
port rates,  but  the  two  particular  situations  to  which 
I  particularly  want  to  direct  the  attention  of  the  Con- 
ference can  be  illustrated  by  these  examples :  The  rate 
on  import  china  from  New  York  to  Chicago  is  less  than 
the  rate  on  domestic  china  from  Trenton  to  Chicago, 
a  shorter  distance.  Is  that  a  violation  of  the  long  and 
short  haul  clause,  so  that  application  must  be  made  to 
the  Commission  to  permit  its  continuance  I  The  second 
situation,  which  is  perhaps  a  more  important  one,  in- 
volves the  bituminous  coal  rates  from  the  coal  fields  in 
Virginia,  Pennsylvania  and  West  Virginia  to  the  Great 
Lakes  for  trans-shipment  by  water.  In  these  cases  the 
rates  to  the  lakes  for  trans-shipment  by  water  are  in 
most,  if  not  all,  cases  lower  than  the  rates  for  local 
delivery  to  points  intermediate  between  the  coal  mines 
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and  the  Great  Lakes.  Now,  the  Act  says  you  are  for- 
bidden from  charging  more  for  a  shorter  haul  than  for 
a  longer  haul  in  the  case  of  the  transportation  of  a  like 
kind  of  property.  Now,  is  import  china  a  like  kind  of 
property  as  domestic  china — and  is  bituminous  coal, 
which  goes  to  the  Great  Lakes  for  trans-shipment  by 
water,  a  like  kind  of  property  with  bituminous  coal  which 
goes  for  local  consumption  to  intermediate  points  1  Now, 
it  may  be  said,  in  the  first  place,  that  clearly  they  are  a 
like  kind  of  property  because  they  are  exactly  the  same 
kind  of  property — certainly  in  the  case  of  bituminous 
coal  if  not  in  the  case  of  import  and  domestic  china. 
And  it  may  also  be  argued  that  at  the  time  the  long  and 
short  haul  clause  was  pending  before  the  committee  of 
the  House,  one  of  the  situations  that  seemed  to  appeal 
to  the  committee  more  than  anything  else  was  the  fact 
that  domestic  china  paid  a  higher  rate  from  Trenton  to 
Chicago  than  that  paid  by  import  china  from  New  York 
to  Chicago.  But,  on  the  other  hand,  Congress,  when  they 
had  this  Act  before  them,  are  presumed  to  be  familiar 
with  the  fact  that  the  Supreme  Court  of  the  United 
States  had  decided  that  import  traffic  was  not  traffic 
which  was  carried  under  substantially  similar  circum- 
stances and  conditions  as  domestic  traffic,  and  they  also 
had  before  them  the  decision  of  the  Interstate  Commerce 
Commission  in  the  Kemble  case,  in  8th  Interstate  Com- 
merce Reports,  that  export  and  domestic  rates  could  not 
be  compared  with  each  other  for  the  purpose  of  consider- 
ing a  violation  of  the  long  and  short  haul  clause,  and  they 
had  before  them  the  further  fact  (which  it  seems  to  me 
is  of  particular  significance),  that  the  English  statutes 
upon  which  our  Act  is  modelled  specifically  prohibits  the 
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charging  of  a  less  rate  on  import  traffic  than  on  domes- 
tic traffic.  Now,  what  I  want  to  ask  the  opinion  of  the 
Conference  upon  is  whether  or  not  it  can  fairly  be  said 
that  this  import  traffic  is  not  a  like  kind  of  property.  If 
the  phrase  in  Section  4  was  "a  like  kind  of  traffic"  I 
would  not  have  the  slightest  doubt  about  it^ — that  it 
was  not  the  same  kind  of  traffic — ^but  is  it  a  like  kind  of 
property!  It  may  be  said  also  in  favor  of  the  proposi- 
tion that  these  rates  can  not  be  compared  to  each  other, 
that  the  rail  import  rate  is  theoretically  a  proportional 
rate  up  to  and  from  the  seabord,  just  as  in  the  case  of 
the  coal  traffic  to  the  Great  Lakes  the  rail  rate  is  a  pro- 
portional rate.  That  is,  it  is  proportional  in  the  sense 
that  when  the  rate  is  made  there  is  taken  into  considera- 
tion the  fact  that  there  is  to  be  the  further  boat  charge. 
Now,  if  it  be  an  actual  as  well  as  a  theoretical  proportion- 
al rate  there  can  not  be  the  slightest  doubt  about  the 
proposition  that  the  long  and  short  haul  clause  has  no, 
application — that  the  through  rate  can  not  be  compared 
with  the  local  rate  for  the  purpose  of  considering 
whether  there  is  a  violation  of  this  clause. 

Mr.  PEIECE.    I  think  I  would  have  to  differ  with 
you  again,  Mr.  Patterson. 

■  Mr.  STOCKTON.  I  think  I  dimly  remember  that 
the  Commission  held,  in  a  case  against  the  express  com- 
panies that  the  express  companies  must  publish  a  pro- 
portional rate  for  that  purpose  up  to  New  York.  They 
would  compel  them  to  elect  between  publishing  the 
through  rate  or  a  proportional  rate  on  that  export  busi- 
ness up  to  New  York. 
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Mr.  PATTEESON.  That  is  what  we  do.  We  pub- 
lish an  import  rate — which  is  specifically  designated  as 
a  "proportional  rate." 

Mr.  STOCKTON.  The  Commission  provided  specifi- 
cally that  this  should  be  a  proportional  rate. 

Mr.  PATTEESON.  I  was  going  to  ask  Col. 
Stone — isn't  there  a  decision  of  the  Court  of  Appeals  of 
Kentucky  under  your  long  and  short  haul  clause,  to  the 
effect  that  coal  carried  to  a  manufacturing  establish- 
ment is  not  a  like  kind  of  property  with  coal  carried 
for  domestic  use? 

The  CHAIEMAN.  Our  Court  of  Appeals  decided  in 
a  case  where  coal  was  shipped  to  Lebanon,  Kentucky, 
from  the  mines  in  Southeastern  Kentucky,  that  coal  used 
for  manufacturing  or  steam  purposes,  of  inferior  grade, 
could  be  carried  at  a  lower  or  different  rate  from  that 
of  a  superior  quality  where  used  for  domestic  purposes, 
to  and  from  the  same  point. 

Mr.  PATTEESON.  Isn't  that  under  the  provision 
of  your  Kentucky  Constitution  which  contains  the  words, 
"like  kind  of  property'"? 

The  CHAIEMAN.     No.    It  was  not  under  the  long 
and  short  haul  clause.    It  was  under  Section  215  of  our' 
State  Constitution,  which  reads  as  follows: 

All  railway,  transfer,  belt  lines  or  railway  bridge 
companies  shall  receive,  load,  unload,  transport, 
'haul,  deliver  and  handle  freight  of  the  same  class 
for  all  persons,  associations  or  corporations  from  and 
to  the  same  points  and  upon  the  same  conditions,  in 
the  same  manner  and  for  the  same  charges,  and  for 
the  same  method  of  payment. 
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Mr.  DEARING.  It  is  the  case  of  Louisville  &  Nash- 
ville Eailroad  Co.  v.  Commonwealth,  108  Ky.  628. 

Mr.  BUNN.  The  Eailroad  Commission  of  Indiana 
has  made  a  decision  to  the  same  effect. 

Mr.  T.  B.  HAERLSON,  JE.  The  Kentucky  decision 
was  under  the  discrimination  section  of  the  State  Consti- 
tution, and  two  different  kinds  of  coal  were  carried  from 
the  same  point  to  the  same  point. 

Mr.  HAMILTON.  Is  there  no  hope  for  you,  Mr. 
Patterson,  except  to  show  that  it  is  "a  like  kind  of 
property"  or  not  a  like  kind' — a  different  kind? 

Mr.  PATTEESON.  Is  there  anything  else  we  can 
get  at  under  the  Act? 

Mr.  HAMILTON.  I  don't  know  whether  there  is 
or  not.  I  want  to  know.  I  suppose  it  might  affect  cot- 
ton as  well  as  coal. 

Mr.  PATTEESON.  You  see  Section  4  of  the  Act 
says  that  it  shall  be  unlawful  for  the  carrier  to  charge 
or  receive  a  greater  compensation,  etc.,  for  the  trans- 
portation of  passengers  or  of  like  kind  of  property  for 
a  shorter  than  a  longer  distance — a  like  kind  of  proper- 
ty— or  for  the  transportation  of  passengers.  Now,  I 
apprehend  that  when  you  gentlemen  come  to  decide  the 
next  question  that  is  asked  here — that  is,  whether  com- 
mutation rates  can  be  compared  or  must  be  compared 
with  one-way  tickets  in  determining  whether  there  is  a 
violation  of  the  long  and  short  haul  clause,  you  will  say 
"No,"  that  they  don't  have  to  be  compared.  And  yet 
there  you  have  simply  the  prohibition  with  respect  to 
the  transportation  of  passengers. 

Mr.  LATHEOP.    You  have  Section  22. 

Mr.  PATTEESON.    Yes,  b^t  we  have  some  tickets 
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that  do  not  come  withm  Section  22.  Commutation  tickets 
do. 

Mr.  HAMILTON.  What  is  your  motion  on  that 
question? 

Mr.  PATTERSON.  I  suggest  that  the  matter  be 
referred  to  me  for  further  consideration  and  report. 

The  CHAIRMAN.  All  those  in  favor  of  referring 
this  question  to  a  committee  of  one  composed  of  Mr. 
Patterson  make  it  known  by  saying  "Aye."  Contrary 
"No."     Carried  unanimously. 

Mr.  HAMILTON.  You  seem  to  have  the  Supreme 
Court  of  Kentucky  with  you  to  some  extent,  as  I  under- 
stand it,  and  some  other  gentleman  said  the  Supreme 
Court  of  Indiana. 

Mr.  BUNN.     The  Railroad  Commission  of  Indiana. 

Mr.  PATTERSON.  But  that  is  under  a  different 
clause — "substantially  similar  circumstances  and  con- 
ditions"— ^which  is  not  in  Section  4. 

Mr.  HAMILTON.  It  seems  to  me  this  is  a  very  im- 
portant matter,  not  only  with  respect  to  china  and  coal, 
but  other  things.  And  I  think  when  we  have  such  re- 
spectable authorities  as  the  Supreme  Court  of  Kentucky 
and  the  Railroad  Commission  of  Indiana  we  ought  to 
be  rather  slow  to  turn  down  a  proposition  like  that  when 
it  is  to  our  interest.  Why  not  resolve  a  matter  which  is 
in  reasonable  doubt  in  our  own  favor? 

Mr.  LINDLEY.  My  impression  is  that  in  the  Ken- 
tucky case  you  had  different  grades  of  coal  from  the 
same  mine,  and  a  poorer  grade  of  coal  was  going  to  the 
factory  than  that  used  for  domestic  purposes. 

Mr.  BEARING;  I  want  to  say  that  that  case  in- 
volved the  rate  on  coal  from  a  mine  to  the  same  town. 
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One  was  for  steam  purposes  and  the  other  for  domestic 
purposes,  and  the  question  that  came  up  was  the 
question  of  discrimination  alone,  and  it  was  ar- 
gued before  the  Court  of  Appeals  and  decided 
in  that  case  that  there  could  be  different  rates 
on  coal  for  different  purposes.  Now,  the  Interstate  Com- 
merce Commission,  in  its  administrative  rulings — and 
also  in  a  number  of  other  decisions — has  said  you  can't 
make  such  a  rate  to  discriminate  on  the  commodity  on 
account  of  the  purpose  for  which  it  is  to  be  used.  That 
was  the  brick  case.  And  also  there  is  an  administrative 
ruling  which  says  that  if  the  railroads  attempt  to  do 
that  they  will  be  prosecuted  criminally. 

Mr.  PATTERSON.  Mr.  Bearing,  we  have  had  that 
question  pending  before  the  Interstate  Commerce  Com- 
mission for  over  a  year  since  the  case  has  been  argued. 
That  very  question  about  the  transportation  of  coal  for 
different  purposes — they  have  had  it  a  year  and  have  not 
decided  it,  as  they  are  presumably  awaiting  the  decision 
of  the  Supreme  Court  ia  the  Export  Shipping  case. 

COL.  COLSTON.  That  refers  to  the  section  of  the 
statute  concerning  conditions.  They  did  not  say  coal 
transproted  for  doemstic  purposes  was  a  different  com- 
modity from  coal  transported  for  manufacturing  pur- 
poses. That  is  the  proposition  we  have  here — "like  kind 
of  property" — not  conditions  of  traffic.  Coal  is  coal,  no 
matter  what  you  are  going  to  use  it  for  . 

Mr.  IIOSSER.  There  might  be  some  hope,  however, 
that,  the  Commission  would  exercise  a  wide  discretion. 
Coal  is  coal,  of  course,  but  domestic  coal  for  some  pur- 
poses might  be  a  very  different  kind  of  property,  in  a 
sense,  from  s.team  coal. 
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Mr.  PATTEESON.    Yes,  sir. 

Mr.  EOSSEE.  I  want  to  give  you  some  slight  help, 
and  I  think  that  the  Commission  could  give  a  great  deal 
of  help  by  giving  some  adjustability  to  the  words  "like 
kind  of  property,"  and  I  think  they  will. 

The  CHAIEMAN.  This  question,  gentlemen,  has 
been  disposed  of,  and  all  this  discussion  is  out  of  order 
unless  we  retrace  our  steps.  It  has  been  referred  to 
Mr.  Patterson. 

Mr.  LINDLEY.  I  move  we  proceed  to  the  next  ques- 
tion. 

The  CHAIEMAN.  Those  in  favor  of  proceeding  to 
the  next  question  and  leaving  the  reference  as  m.ide, 
make  it  known  by  saying  "Aye;"  contrary  "No."  The 
"Ayes"  have  it. 

Question  8  is: 

Must  excursion,  commutation  and  one-way  tickets 
be  compared  with  each  other  under  the  long  and 
short  haul  clause  ? 

Mr.  POWELL.  Mr.  Chairman,  I  know  we  want  to 
proceed  regularly,  but  I  happened  to  hear  Mr.  Northrop 
say  he  would  like  to  say  something  on  that  last  subject. 
I  move  we  hear  him. 

The  CHAIEMAN.  By  unanimous  consent  we  will 
hear  him. 

Mr.  NOETHEOP.  I  don't  know  that  what  I  am  to 
say  will  be  of  any  particular  advantage,  but  this  section 
is  a  very  important  one.  It  involves  the  rates  on  grain, 
whether  we  can  have  two  rates  on  grain,  export  and  im- 
port rates,  and  it  involves  one  phase  of  the  section  which 
I  think  we  ought  to  consider.    I  don't  know  whether  the 
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Commission  will  hold  as  it  has  been  intimated  it  might 
hold,  that  the  same  commodity,  might  be  a  "like  kind  of 
property"  under  one  set  of  circumstances  and  not  under 
another,  just  as  the  Supreme  Court  held  in  the  case  of 
passengers,  recognizing  the  wholesale  principle.  I  think 
we  have  a  chance  there,  but  I  believe  that  the  strongest 
ground  for  relief  that  we  have,  and  the  best  hope,  lies  in 
our  consideration  of  the  following  words — the  fourth 
section  forbids  the  greater  charge  for  the  shorter  dis- 
tance, not  only  on  "like  kind  of  property,"  but  over  the 
same  line  or  route.  Now,  let  us  consider  what  is  the 
meaning  of  the  words  "same  line  or  route  in  the  same 
direction."  There  are  two  new  words  there;  that  is  to 
say  "or  route."  The  old  section  simply  said  "over  the 
same  line."  Before  we  consider  the  decisions,  it  strikes 
me  we  could  well  contend  the  words  "or  route"  are  sim- 
ply convertible  terms  with  the  words  "same  line,"  espe- 
cially when  we  consider  the  word  "route"  in  connection 
with  the  other  clauses  of  the  Act.  The  Commission  is 
given  permission  to  form  new  through  routes  and  to 
make,  of  course,  rates  applicable  thereto.  All  through 
the  statute  the  word  "route"  is  used  as  meaning  the 
same  thing  as  the  word  "line,"  and.  right  here  in  the 
fourth  section  it  seems  to  me  that  we  must  hold  that  the 
words  "same  line  or  route"  mean  the  same  line.  Now, 
it  was  evidently  the  intention  of  Congress  to  make  this 
clause  very  drastic  and  to  practically  overrule  the  deci- 
sions of  the  Supreme  Court  construing  the  phrase  ' '  sub- 
stantially similar  circumstances  and  conditions ' '  by  strik- 
ing that  phrase  out.  But  they  did  not  overrule  the  con- 
struction of  the  words  "same  line"  which  was  made  by 
the, Circuit  Court  of  Appeals  for  the  sixth  circuit  in  the 
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opinion  handed  down  by  Mr.  Justice  Brewer  in  the 
Osborne  case,  52  Federal  Reporter.  And  a  branch  of 
that  case  afterwards  went  to  the  United  States  Supreme 
Court,  being  known  as  the  Parsons  case,  found  in  167 
United  States.  To  make  it  clear,  that  case  involved  the 
long  and  short  haul  clause  and  construed  what  the  word 
"line"  meant.  It  arose  under  these  circumstances — I 
can't  remember  the  exact  names  of  the  stations,  but  we 
will  call  them  A,  B,  C,  D,  etc. ;  that  is,  the  stations  west 
of  Chicago.  There  was  a  shipper  at  a  point  called  B, 
for  instance,  west  of  Chicago,  who  was  shipping  grain 
to  the  city  of  New  York.  There  was  no  joint  rate  in  from 
station  B  to  the  city  of  New  York.  He  was  located  on  a 
railroad  which  terminated  at  Chicago  and  paid  the  local 
rate  up  to  Chicago  and  then  the  rate  of  the  Lake  Shore 
&  Southern,  or  whatever  line  he  used,  east  of  Chicago  to 
go  to  the  city  of  New  York.  The  combination  of  those 
two  rates  was  greater  than  the  rate  from  A,  a  point  some 
200  miles  west  of  him,  to  the  city  of  New  York  through 
Chicago  and  through  point  B.  He  brought  suit  under 
the  long  and  short  haul  clause  to  recover  because  of  a 
violation  of  that  clause.  The  circuit  court,  I  think,  de- 
cided in  his  favor.  The  question  then  went  up.  The 
contention  was  that  he  was  not  on  the  same  line  with  the 
man  who  shipped  from  A  for  the  reason  that  the  man 
who  shipped  from  A  shipped  on  a  joint  rate  from  A  to 
New  York,  and  that  by  virtue  of  the  fact  that  there  was 
a  joint  rate  in  from  that  point  made  by  two  independent 
lines,  the  line  reaching  Chicago,  and  the  line  from  Chicago 
to  New  York,  that  when  they  entered  into  a  joint  ar- 
rangement to  create  a  new  joint  rate,  that  they  formed 
a  new  and  independent  line,  and  that  while  this  station 
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B  was  intermediate  and  the  shipments  originating  at  A 
passed  through  station  B,  there  was  no  violation  of 
the  long  and  short  haul  clause,  although  he  was  charged 
more,  for  the  reason  that  he  was  not  on  that  line  from  A 
to  New  York.  And  Mr.  Justice  Brewer  announced  the 
unanimous  opinion  of  the  Circuit  Court  of  Appeals  that 
whenever  a  joint  rate  was  made,  that  arrangement 
formed  a  new  and  independent  line,  and  the  man  at  B 
was  not  on  that  line.  Consequently,  there  was  no  viola- 
tion of  Section  4.  Now,  applying  that  decision  in  the 
Osborne  case  and  also  the  Parsons  case — 

Mr.  POWELL.  Will  you  yield  to  a  question  just  a 
moment?  As  I  understand  you,  Mr.  Justice  Brewer  de- 
cided clearly — and  it  eertaialy  was  the  law  when  this 
Act  was  passed — that  the  railroads  A  and  B  together 
formed  one  line,  whereas  the  railroads  from  A  to  New 
York  formed  a  different  line. 

Mr.  NOBTHEOP.  Being  the  same  road— I  forget  the 
road;  we  will  call  it  the  Chicago  &  Great  Western — run- 
ning up  to  Chicago.  Now,  as  far  as  station  B  was  con- 
cerned, the  Chicago  &  Great  Western  did  not  make  any 
joint  rates  with  the  Lake  Shore  &  Michigan  Southern 
into  New  York,  but  they  did  make  joint  rates  from  station 
A,  one  hundred  or  two  hundred  miles  west  of  station  B, 
to  the  city  of  New  York,  notwithstanding  they  were  the 
same  identical  railroads,  but  when  they  made  the  joint 
rates  they  formed  a  new  independent  line  to  the  city 
of  New  York,  just  exactly  as  though  there  was  a  new  set 
of  rails,  and  though  the  shipment  passed  right  through 
station  B,  owing  to  the  fact  that  so  far  as  station  B  was 
concerned  there  was  no  joint  arrangement,  that  man  was 
on  a  different  "line"  and  there  was  no  violation  of  Sec- 
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tioii  4.     Now,  when  you  make  an  export  rate,  as  it  is 
thoroughly  understood — and  the  same  complaints  about 
long  and  short  haul  are  made  all  over  the  world — as  well 
pointed  out  by  Mr.  Ackworth,  who  says  that,  for  instance, 
American  cattle  landed  in  Liverpool  carry  a  less  rate 
from  Liverpool  to  London  than  native  cattle.     Great 
complaint  was  made  about  that  in  England.     But  Mr. 
Ackworth  pointed  out  that  the  lower  rate  is  merely  a  part 
of  a  through  rate  from  Chicago  or  some  other  point.  Now, 
when  we  make  a  "proportional"  rate,  it  would  be  better 
to  come  directly  under  the  decisions  of  those  cases  which 
have  hot  been  overruled,  and  are  still  the  law ;  if  we  make 
a  joint  arrangement  on  export  business  or  any  business 
from  one  station  to  a  long-distance  point,  and  do  not 
make  any  joint  arrangement  from  an  intervening  sta- 
tion, the  originatiag  point  is  not  on  the  same  line  with 
the  intervening  station,  and  we  might  work  it  out  in  that 
way,  regarding  these  "proportional"  rates  as  a  part, 
really,  of  the  foreign  shipment.     The  Commission  has 
held  in  certain  grain  cases  that  you  could  have  a  less  rate 
for  a  foreign  shipment,  export  shipment,  than  you  could 
for  a  domestic  shipment.     Of  course,  that  is  under  the 
"substantially    similar    circumstances    and    conditions" 
clause,  and  the  second  and  third  sections,  but  I  am  in- 
clined to  believe  that  the  Commission  might  go  so  far  as 
to  hold  what  that  "proportional"  rate  is ;  that  it  is  merely 
a  part  of  a  through  rate  on  a  new  line.    They  might  not 
be  able  to  work  that  out  on  export  traiBfic,  but  there  is  a 
possibility  of  working  it  out,  as  was  done  in  this  Osborne 
case,  and  I  think  we  ought  to  consider  it.    I  merely  pre- 
sent that  view  for  the  sake  of  having  it  before  us. 
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The  CHAIRMAN.  We  come  now  to  Question  8.  We 
indulged  Mr.  Northrop  on  Question  7  after  it  had  been 
disposed  of. 

Mr.  POWELL.  I  have  a  question  on  the  naatter  Mr. 
Northrop  spoke  of  that  we  might  go  a  little  further 
with — 

Mr.  MOORE.    I  move  we  allow  the  question  to  be  put. 

The  CHAIRMAN.    All  right. 

Mr.  POWELL.    I  want  to  ask  you,  Mr.  Northrop,  if 
you  feel  satisfied  that  the  insertion  into  this  amendment 
of  the  words  ' '  or  route ' '  leaves  the  meaning  of  the  clause  ■ 
n'ust  the  same  as  it  was  before? 

Mr.  NORTHROP.  I  can't  say  I  feel  absolutely  satis- 
fied about  that.  Of  course,  those  are  the  only  new  words, 
and  they  evidently  wanted  to  make  a  change  in  the  mean- 
ing, but  when  you  look  at  the  word  "route"  and  connect 
it  with  the  same  word  used  through  the  statute,  I  hardly 
see  how  they  can  fail  to  give  it  the  meaning  equivalent 
to  the  word  "line."  The  Conimission  is  given  power  to 
make  through  routes  and  all  that  sort  of  thing.  Although 
I  would  not  be  willing  to  say  that  I  am  absolutely  satis- 
fied that  is  identical,  I  believe  the  courts  will  so  con- 
strue it. 

(Adjourned  to  2 :30  P.M.) 


2:30  o'clock  P.M. 
Mr.  PEIRCE.  Mr.  Chairman,  on  behalf  of  the  com- 
mittee on  the  long  and  short  haul  question,  which  we  were 
discussing  this  morning,  I  beg  leave  to  report  that  the 
committee  has  reached  a  unanimous  decision.  The  de- 
cision is  that  on  account  of  the  great  diversity  of  opinion 
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expressed  here  this  morning,  on  account  of  the  extreme 
importance  of  the  question  involved,  that  we  should  not 
undertake  to  answer  Question  6  or  its  sub-questions 
"Yes"  or  ''No,"  but  that  they  should  be  left  in  their  pres- 
ent shape  with  liberty  to  counsel  for  each  line  to  advise 
his  own  road  as  to  what  action  to  take  in  any  case  if  it  be- 
comes necessary  to  take  definite  action  at  an  early  date. 
We  also  reached  the  conclusion  that  inasmuch  as  Mr. 
Moore  lives  at,  Washington,  is  in  close  touch  with  the 
Commission,  understands  all  of  the  embarrassments  of 
the  situation,  that  he  be  requested  to  discuss  this  matter 
informally  with  Chairman  Knapp  or  other  members  of 
the  Commission  that  may  be  in  Washington,  suggesting 
the  construction  that  has  been  placed  upon  it  this  morn- 
ing— that  would  relieve  us  of  the  necessity  of  filing  these 
applications — with  a  view  to  gaining  first  an  informal 
expression  that  it  is  not  necessary  to  file  these  applica- 
tions, to  be  followed  up  possibly  later,  if  we  think  it  safe, 
with  a  formal  administrative  ruling.  In  the  meantime, 
we  suggest  that  any  attorney  coming  in  contact  with  any 
of  the  commissioners  on  this  question  shall  endeavor,  as 
far  as  possible,  to  impress  upon  them  the  very  great  bur- 
den that  would  be  cast  upon  the  railroads  if  they  should 
have  to  file  these  applications  every  time  they  desired  to 
change  any  of  these  long  and  short  haul  rates.  I  believe 
that  is  in  the  full  recommendation  of  the  committee. 

The  CHAIRMAN.    What  will  you  do  with  the  report 
of  the  committee,  gentlemen? 

(The  report  of  the  committee  was  adopted.) 

The  CHAIRMAN.     Question  8,  sub-question  (a) : 
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Must  excursion,  commutatioii  and  one-way  tickets 
be  compared  with  each  other  under  the  long  and 
short  haul  clause? 

Mr.  PATTEESON.  I  had  supposed,  sir,  there  was 
little  doubt  about  that  question — that  the  carriers  could 
properly  take  the  position  that  excursion  and  commuta- 
tion tickets  need  not  be  compared  with  one-way  tickets 
as  far  as  concerns  any  violation  of  the  long  and  short 
haul  clause.  In  the  first  place,  under  Section  22,  excur- 
sion and  commutation  tickets  are  taken  out  of  the  oper- 
ation of  the  Act  to  the  extent  that  is  stated  in  that  sec- 
tion. But  outside  of  that  provision  it  seems  to  me  that 
even  though  it  be  a  strong-arm  construction  of  the  Act, 
we  are  justified  in  assuming  that  the  long  and  short  haul 
clause  does  not  apply  to  excursion  tickets  as  compared 
with  one-way  tickets,  or  commutation  tickets  as  compared 
with  one-way  tickets.  If  you  answer  that  Section  4 
speaks  simply  of  the  "transportation  of  passengers,"  I 
am  unable  to  answer  except  that  I  believe  that  the  Com- 
mission and  the  courts  will  adopt  this  construction. 

Mr.  LATHEOP.  I  move  that  we  answer  Question  8, 
sub-question  (a)  "No." 

(The  motion  was  carried.) 

The  CHAIEMAN.    The  next  sub-question  is  (b) : 

If  so,  what  is  an  excursion  ticket?  Does  a  re- 
duced open  rate  good,  for  instance,  for  thirty  days, 
made  between  termini  or  more  extensively,  come 
within  the  permission  to  sell  excursion  tickets? 

Mr.  BUNN.  Mr.  Chairman,  I  put  that  question,  and 
I  might  as  well  explain  what  was  in  my  mind.  The  West- 
ern roads — and  I  presume  similar  practices  exist  every- 
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where — ^put  in  for  thirty  days  occasionally  or  for  longer 
periods  what  are  called  land-seekers'  rates,  or  colonists' 
rates.  Of  course,  they  are  open  to  the  public.  They  start 
from  St.  Paul  and  all  points  east  of  there  as  far  as  the 
Atlantic  Ocean,  and  extend  into  two  or  three  States — 
Montana,  Idaho,  "Washington.  Those  rates  from  St.  Paul 
into  those  States  have  been  in  the  past  lower  than  certain 
intermediate  rates  where  no  migration  was  expected  by 
the  carriers  from  one  section  to  the  other.  Those  rates 
do  not  require  that  any  two  people  shall  travel  together 
or  come  on  the  same  day  or  come  from  the  same  place. 
They  have  been  called  by  some  people  "excursion 
tickets,"  but  I  desire  to  put  the  inquiry  whether  they 
really  are  excursion  tickets  and  whether  they  must  not  be 
made  hereafter  to  conform  to  the  fourth  section.  The 
same  principle  would  apply  to  the  summer  reduced  rate 
which  for  many  years  has  been  made  to  the  Pacific  coast 
from  all  parts  of  the  country,  good  for  ninety  days,  to 
stimulate  travel  between  the  East  and  the  West.  These 
rates  are  usually  for  round-trip  tickets,  and  are  often 
lower  than  the  intermediate  rates.  The  Century  Dic- 
tionary defines  an  "excursion"  as  being  a  traveling  of 
several  or  many  people  together,  and  that  element  is  en- 
tirely lacking  in  the  rates  referred  to. 

The  CHAIRMAN.  What  was  the  interpretation 
given  by  Mr.  Hardwick,  passenger  agent  of  the  Southern, 
at  Atlantic  City,  four  years  ago? 

Mr.  LATHEOP.    I  don't  remember. 

COL.  COLSTON.  I  think  he  said  it  was  a  ticket  on 
which  one  "sallied  forth." 

Mr.  PATTERSON.  Mr.  Bunn,  those  tickets  are  good 
for  a  limited  period  of  thirty  days.    Isn't  it  fair  to  as- 
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sume,  in  reference  to  the  long  and  short  haul  question, 
that  such  tickets  must  be  compared  only  with  tickets  to 
through  points,  good  only  for  thirty  days,  and  not  with 
your  ordinary  one-way  ticket  good  for  two  years  or  three 
years? 

Mr.  PEIRCE.  There  is  another  thing  to  be  eonsid- 
ered-^those  tickets  are  round-trip  tickets. 

Mr.  BUNN.  Not  the  so-called  colonist  rate;  that  is 
not  necessarily  a  round-trip. 

Mr.  PATTERSON.  Can't  we  take  the  position  here 
that  wherever  a  passenger  ticket  has  a  particular  limi- 
tation that  the  only  other  ticket  with  which  it  can  be 
compared  is  a  ticket  to  another  point  which  has  a  similar 
limitation?  , 

Mr.  LATHEOP.  The  trouble  with  that,  Mr.  Chair- 
man, and  Mr.  Patterson,  is  that  in  the  West,  at  any  rate, 
we  make  those  tickets  from  at  terminal  point,  a  large  city, 
at  very  much  less  rates  than  we  would  make  a  similar 
ticket  from  an  intermediate  point.  There  is  a  very 
much  larger  number  of  people  traveling  from  the  large 
terminal  point  than  from  the  interior,  and  we  have  not 
heretofore  considered  them  as  at  all  comparable.  If  we 
had  a  thirty-day  ticket  good  from  Chicago,  if  we  com- 
pared it  with  a  thirty-day  ticket  thirty  or  forty  miles 
further,  the  Chicago  ticket  in  the  ordinary  course  would 
be  very  much  lower  than  the  ticket  from  the  interior 
point,  because  so  many  more  people  would  travel  from 
Chicago  than  from  the  interior  point.  And  my  own  idea 
is  that  with  the  well-defined  meaning  in  the  lexicons,  at 
any  rate,  as  to  an  excursion,  as  Mr.  Bunn  has  well  said — 
a  going  out  upon  a  particular  day  and  date  of  a  large 
number  of  people — that  where  we  are  issuing  those  thirty- 
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day  tickets,  I  don't  think  we  have  any  difficulty — ^I  think 
that  under  the  original  provisions  of  the  long  and  short 
haul  clause  where  those  tickets  are  open  to  everybody 
traveling  from  that  initial  point  for  as  long  a  period  as 
thirty  days  and  going  alone  or  in  a  body,  we  would 
have  to  have,  in  order  to  be  safe,  some  dispensation  from 
the  Commission.  I  think  there  would  be  no  difficulty  in 
obtaining.it.  But  at  the  first  blush  it  seems  to  me  it 
would  be  exceedingly  dangerous  to  put  in  a  colonists' 
rate  or  a  summer  rate,  as  we  have  been  in  the  habit  of 
doing,  from  the  interior  points  both  East  and  "West.  It 
would  be  extremely  dangerous  where  those  were  not 
technically  excursion  rates  within  the  well-defined  mean- 
ing of  the  term  under  Section  22,  no  matter  what  they 
may  have  been  regarded  in  railroad  parlance — it  would 
be  extremely  dangerous  to  put  those  in  without  getting 
an  order  of  the  Commission.  I  don't  think  there  would 
be  any  difficulty  in  getting  it.-  But  if  we  put  them  in  and 
there  was  complaint  made  that  they  were  open  to  every- 
body for  thirty  days  from  an  initial  point  and  an  inter- 
mediate party  had  to  pay  more,  there  would  be  trouble. 

Mr.  PATTERSON.    You  mean  as  to  the  single  way? 

Mr.  LATHROP.  No.  Suppose  they  put  in  a  summer 
rate  from  an  intermediate  point— I  think  you  will  find 
the  rates  are  graded  during  the  summer — and  that  the 
people  at  smaller  points  have  to  pay  more.  I  think  that 
there  would  be  danger  unless  we  obtained  the  consent  of 
the  Commission  to  violate  the  long  and  short  haul  clause. 

Mr.  PATTERSON.  Oh,  I  agree  with  you  perfectly 
as  to  that ;  I  meant  where  there  was  a  one-way  ticket. 

Mr.  LATHROP.  No,  I  think  we  answered  that  in  the 
first  question. 
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The  CHAIEMAN.  Your  idea,  Mr.  Lathrop,  is  that 
that  class  of  tickets,  colonists'  and  home-seekers'  tickets, 
are  not  excursion  tickets. 

Mr.  LATHEOP.  I  do  not  think  so,  in  view  of  what 
Mr.  Bunn  has  said,  where  they  last  for  a  period  of  thirty- 
days  or  sixty  days  and  are  open  to  everybody.  While 
those  rates  are  in  effect,  they  are  not  limited  to  colonists. 
Anybody  who  wants  to  can  go  while  the  colonists'  rates 
are  in  effect;  he  can  take  advantage  of  that  rate,  and  a 
great  many  people  do.  I  don't  think  you  can  fairly  call 
those  excursion  tickets,  because  it  is  neither  a  sallying 
forth  nor  going  in  a  large  body.  We  know  what  an  ex- 
cursion is.  An  excursion  to  the  Isles  of  Shoals  tomor- 
row, for  instance — ^which  I  trust  we  may  be  able  to  en- 
joy— we  understand  what  that  means.  We  would  not 
understand  that  the  toastmaster  and  the  eloquent  Chair- 
man could  go  to-morrow  and  two  of  us  the  next  day  and 
so  divide  up  for  a  period  of  thirty  days.  I  would  hardly 
call  that  an  excursion,  and  yet  that  is  what  they  have 
been  called.  I  think  that  where  you  put  that  sort  of  rate 
in  from  a  large  terminal  point,  put  in  reduced  rates  at  an 
intermediate  point  where  you  won't  get  so  large  a  vol- 
ume of  traffic,  but  a  higher  rate  than  from  the  terminal 
point — ^I  think  you  would  be  in  danger  unless  you  made 
application  for  a  dispensation  which,  I  think,  would  be 
readily  granted. 

Mr.  EDOAE  J.  EICH.  I  agree  with  what  Mr.  Lath- 
rop says  with  reference  to  comparing  one  excursion,  an 
excursion  from  one  point,  with  a  similar  excursion  from 
another  point,  but  I  hardly  agree  with  him  so  far  as  our 
Eastern  practice  is  concerned,  in  his  definition  of  an  ex- 
cursion, or  at  least  of  an  excursion  ticket.    In  the  East 
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it  is  very  common  to  issue  excursion  tickets,  so  called, 
for  a  period  of  time,  and'  those  who  buy  those  tickets  can 
go  on  any  train  and  return  on  any  train.  For  instance, 
we  have  had  this  summer  what  we  call  Fourth  of  July 
excursions  to  the  White  Mountains.  The  ticket  is  good 
to  go  on  one  of  three  days  and  to  return  on  any  one  of 
three  days.  People  didn 't  have  to  travel  together.  Now, 
there  is  a  difference  between  an  excursion  and  an  excur- 
sion ticket.  We  speak  of  an  excursion  as  a  body  of  peo- 
ple traveling  together.  But  the  word  when  used  in  con- 
nection with  ticket  has  come  to  have  a  much  broader  sig- 
nification. 

Mr.  BOBBINS.  May  I  suggest  that  that  meaning  of 
excursion  is  a  comparatively  late  and  derived  meaning. 
An  excursion  is  a  running  out  into  the  country,  and  any- 
body who  starts  here  to  run  out  and  back  again  is  mak- 
ing an  excursion,  and  we  may  fairly  claim  that  every 
round  trip  ticket  is  an  excursion  ticket.  We  desire  to  en- 
large the  scope  of  that  term,  and  this  is  the  meaning 
which  we  may  properly  seek  to  give  it. 

COL.  COLSTON.  I  would  like  to  ask  Mr.  Bunn 
whether  he  really  believes  these  colonists'  tickets  he  de- 
scribes are  authorized  by  law. 

Mr.  BUNN.  I  think  they  are  authorized  by  law,  Col- 
onel, because  they  are  open  to  everybody.  They  are  not 
restricted  to  colonists.  The  Commission  has  ruled  that 
it  must  be  an  open  rate,  and  it  is  an  open  rate,  but  the 
point  is,  we  make  that  rate  from  St.  Paul  and  to  every- 
body who  comes  from  east  of  St.  Paul,  but  we  decline  to 
make  it  from  interior  points  west  of  St.  Paul  on  the  same 
line,  and  charge  the  usual  two  cents  or  two  cents  and  a 
half  per  mile. 
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COL.  COLSTON.  Men  have  to  stop  at  St.  Paul  to 
avail  themselves  of  it. 

Mr.  BUNN.    Yes. 

Mr.  WOOD.  Aren't  your  home-seekers'  tickets  good 
only  on  certain  days  of  the  month? 

Mr.  BUNN.  No,  they  are  good  on  any  day,  on  any 
train.  They  are  good  for  thirty  days  and  sometimes 
they  may  make  them  good  for  sixty  days,  though  I  am 
not  sure  of  that.  An  exactly  similar  practice,  so  far  as  I 
can  see,  is  we  have  for  a  long  time  been  in  the  habit  of 
cutting  the  rate  to  the  coast  substantially  in  half  during 
about  three  months  of  the  summer.  The  ordinary  rate 
from  St.  Paul  to  Seattle,  1,800  miles,  say,  is  $50,  and  it 
is  $25  for  three  months  in  the  summer.  But  that  reduc- 
tion doesn't  apply  to  points,  for  example,  on  the  Missouri 
Eiver  and  west  of  that,  the  reason  being,  I  suppose,  that 
there  is  very  little  of  such  travel  at  those  points. 

The  CHAIEMAN.  Section  22  of  the  Act  reads  this 
way: 

Nothing  in  this  Act  shall  prevent  the  issuance  of 
mileage,  excursion,  or  commutation  passenger 
tickets. 

Mr.  PATTEESON.  May  I  ask  Mr.  Bunn  one  ques- 
tion? Mr.  Bunn,  are  these  tickets  always  return  tickets 
or  are  they  sometimes  one-way  tickets? 

-  Mr.  BUNN.    Sometimes  they  are  one-way  tickets  and 
also  at  other  times  they  are  return  tickets. 

The  CHAIEMAN.  The  question  is,  "Does  a  reduced 
open  rate  good,  for  instance,  for  thirty  days,  made  be- 
tween termini  or  more  extensively,  come  within  the  per- 
mission to  sell  excursion  tickets?" 
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COL.  COLSTON.     Does  that  mean  round  trips? 

Mr.  LATHEOP.  Both  ways.  We  sell  colonists' 
tickets  both  ways. 

The  CHAIRMAN.  Well,  the  round  trip  would  be 
more  extensive,  I  suppose. 

Mr.  LATHROP.  The  round  trip,  would  be  easier  than 
the  one-way,  I  suppose. 

Mr.  BUNN.  What  I  mean  by  "more  extensively"  is 
this  practice — that  we  start  th«m  from  St.  Paul,  for  ex- 
ample, wJiich  is  one  terminus  on  these  rates.  Passengers 
may  go  to  the  other  terminus  on  the  Pacific  Ocean  or  go 
into  the  State  of  Montana,  Idaho  or  Washington,  but 
they  could  not  go  into  the  intermediate  State  of  North 
Dakota  or  stop  in  Minnesota. 

COL.  COLSTON.  What  characteristics  do  these 
tickets  have  different  from  any  other  tickets  mentioned 
here? 

Mr.  BUNN.  No  other  characteristic  except  that  they 
are  usually  sold  as  signature  tickets,  and  are  limited  as 
to  time  to  thirty  or  ninety  days,  as  the  case  may  be. 

The  CHAIRMAN.    And  at  a  less  price. 

Mr.  BRANDEIS.  I  would  like  to  ask,  Mr.  Bunn,  if 
the  Commission  has  ever  construed  the  words  "excursion 
ticket?" 

Mr.  BUNN.  I  searched  for  some  construction,  either 
by  the  Commission  or  in  the  courts,  and  I  was  unable  to 
find  any.  I  read  with  great  care  the  case  in  145  U.  S., 
and  the  report,  I  think,  throws  no  light  on  this  question. 

Mr.  BRANDEIS.  It  seems  to  me,  then,  it  would  be 
a  misnomer  to  apply  the  word  "excursion"  to  a  process 
which  means  a  merely  going  out  and  does  not  involve 
the  coming  back.    The  term  is  used  not  only  with  refer- 
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ence  to  travel  on  railroads,  but  with  reference  to  travel 
away  from  any  subject-matter  we  have  on  hand.  The 
idea  involved  in  every  such  case  is  that  there  shall  be  a 
return  to  the  starting  point. 

Mr.  BUNN.  Do  you  think  an  excursion  ticket  is  con- 
fined to  a  return  ticket? 

Mr.  BEANDEIS.  I  think  it  is  confined  to  a  return 
ticket  and  that  the  use  of  that  word  outside  of  railroad 
parlance  even  connotes  that  idea. 

Mr.  BUNN.  It  has  seemed  to  me,  Mr.  Chairman,  with 
due  deference  to  Mr.  Brandeis,  that  if  the  New  York 
Central  road  wanted  to  do  so  they  could  make  an  excur- 
sion from  New  York  to  Buffalo  and  let  people  scatter  or 
go  where  they  pleased  when  they  got  there.  It  does  not 
necessarily  involve  a  coming  back. 

Mr.  BEANDEIS.    But  it  would  not  be  an  excursion. 

The  CHAIRMAN.  What  kind  of  a  ticket  would  you 
call  that? 

Mr.  BEANDEIS.  A  limited  ticket  "issued  at  a  re- 
duced rate,  but  not  an  excursion  ticket  within  the  mean- 
ing of  the  term  as  used  in  this  Act. 

Mr.  BUNN.  Well,  the  dictionary  doesn't  give  any 
definition  which  implies  the  necessity  of  a  return,  but  it 
does  say  as  to  an  excursion  that  it  means  in  this  sense 
a  traveling  of  many  people  together  or  several  people 
together. 

The  CHAIEMAN.  Isn't  there  something  in  what 
Mr.  Eich  says  that  in  common  railroad  usage,  "excur- 
sion" means  something  else  besides  a  ticket  to  go  out 
and  come  back?  It  has  been  so  universally  applied  to  one- 
way tickets  that  it  seems  to  me  there  is  a  meaning  at- 
tached to  the  word  that  perhaps  did  not  exist  formerly. 

« 
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Gentlemen,  all  of  you  that  are  in  favor  of  answering  this 
question  in  the  affirmative  will  say  "Aye;"  contrary, 
"  No. "    The  ' '  Ayes ' '  seem  to  have  it.    The  ' '  Ayes ' '  have 
it,  and  it  is  answered  in  the  affirmative. 
Question  9 : 

Shall  one  application  be  made  to  the  Commission 
with  respect  to  all  rates  (which  violate  the  long  and 
short  haul  clause)  that  were  in  existence  at  the  time 
of  the  passage  of  the  Act? 

Mr.  PATTEESON.  Mr.  Chairman,  I  suggested  that 
question.  My  idea  ia  connection  with  the  matter  was 
this :  Take  the  situation  of  the  rates  from  New  York  to 
Chicago  and  all  intermediate  points  in  C.  F.  A.  territory. 
For  forty  years  they  have  violated  a  long  and  short  haul 
prohibition  owing  to  the  different  routes  by  which  the 
different  lines  approach  different  cities.  My  idea  was  to 
suggest  to  the  Commission,  as  far  as  the  trunk  lines  were 
concerned,  the  originating  lines  of  this  traffic,  that  we 
should  make  a  general  application  to  the  committee, 
covering  simply  the  present  adjustment  of  rates,  and  ask 
that  that  be  allowed  to  continue. 

Mr.  MOOEE.  There  can't  be  any  danger  in  that  in 
the  absence  of  a  ruling  by  the  Commission,  certainly. 

A  CONFEEEE.    Do  you  mean  all  the  rates? 

Mr.  PATTEESON.    Yes,  all  the  rates. 

The  CHAIEMAN.  Mr.  Harrison,  are  you  familiar 
with  the  form  of  the  application  that  was  made  by  the 
Louisville  &  Nashville  Eailroad  Company  to  the  Com- 
mission shortly  after  this  original  Act  was  passed? 

Mr.  T.  B.  HAEEISON,  JE.  In  a  general  sort  of  way 
only.    That  was  a  general  application  setting  forth  the 
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conditions  in  the  Southeast  and  asking  that  the  fates  be 
exempted  at  various  points  on  the  company's  lines  from 
the  operation  of  the  Act. 

The  CHAIRMAN.  Did  it  enumerate  all  rates  to  and 
from  Cincinnati,  to  and  from  Louisville,  etc.,  giving  the 
different  prominent  points  on  the  system? 

Mr.  T.  B.  HARRISON,  JR.    Yes,  it  did  that. 

The  CHAIRMAN.  And  divide  the  application  up  in 
that  manner? 

Mr.  T.  B.  HARRISON,  JR.    Yes,  sir. 

Mr.  MOORE.  That  application  is  printed  in  the  first 
volume  of  the  reports  of  the  Interstate  Commerce  Com- 
mission. That  application  was  prepared  by  Judge  Bax- 
ter. 

The  CHAIRMAN.  I  was  going  to  suggest  that  that 
form  had  once  been  used  and  passed  upon  by  the  Com- 
mission, when  they  granted  a  suspension  of  the  long  and 
short  haul  clause,  and  it  might  be  well  to  examine  it 
again  and  see  if  it  would  not  fit  the  present  situation,  and 
use  it  in  making  applications  under  the  amended  Section 
4.  I  should  think  that  was  largely  discretionary  with  the 
carriers,  the  form  of  the  application.  I  ohserved  a  while 
ago  that  the  more  applications  we  had  in,  the  busier  we 
would  keep  the  Commission  and  the  longer  we  would 
have  them  determining  the  question  of  granting  us  this 
suspension. 

COL.  COLSTON.  Do  you  think  that  is  really  so,  Mr. 
Chairman?  Wouldn't  they  just. consolidate  all  the  peti- 
tions? 

The  CHAIRMAN.  There  might  be  a  reason  for 
granting  it  on  one  line,  or  one  division,  and  not  on  an- 
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other.  We  can  imagine  that  would  be  the  case.  The  Act 
says  "in  special  cases." 

Mr.  STOCKTON.  Mr.  Chairman,  at  Washington  last 
week  I  had  a  little  informal  talk  with  Chairman  Knapp 
in  regard  to  this  particular  proposition,  and  endeavored 
to  get  officially  his  idea  pf  the  matter,  and  at  the  same 
time  suggested  to  him  that  in  the  case  of  each  company, 
if  there  was  a  separate  filing  of  a  petition  for  each  vio- 
lation of  the  clause,  it  would  amount  in  the  case  of  each 
company  to  several  hundred  thousand  applications — and 
asking  if  he  could  say  what  view  the  Commission  intended 
to  take  of  that  matter.  And  his  first  suggestion  was  in 
regard  to  the  short  and  long  haul  clause.  He  said:  "I 
have  asked  myself  that  question,  and  it  seems  to  me  it  is 
answered  by  this  query.  What  position  should  the  Com- 
mission take— what  action  should  they  take  now  in  re- 
spect to  this  matter  which  they  did  not  have  power  to 
take  before!"  That  was  his  general  statement.  But  in 
respect  to  the  specific  form  of  application,  I  suggested  to 
him  that  it  might  be  possible,  if  the  Commission  pre- 
ferred, to  make  a  classified  application,  giving  an  illustra- 
tion of  each  particular  kind  of  exemption  involving  a 
given  principle  and  making  the  application  generally  for 
all  similar  cases;  and  he  suggested,  at  that  time,  that  it 
would  probably  be  necessary  to  be  specific  enough  to  in- 
clude a  specific  mention  of  the  rates  to  all  points  in  con- 
nection therewith.  But  he  was  inclined  to  think  that  the 
Commission  would  favorably  entertain  such  a  proposi- 
tion. 

The  CHAIRMAN.    To  save  themselves  labor. 

Mr.  STOCKTON.  Yes.  It  was  upon  that  score. 
And  I  suggested,  too,  it  would  be  saving  labor  for  the 
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Commission.  And  he  suggested  that  the  express  com- 
panies make  a  formal  application  to  the  Commission  for 
that  privilege,  outlining  in  our  letter  of  application  what 
method  we  suggested  and  giving  an  example  and  illus- 
tration of  what  we  wished  to  do. 

The  CHAIEMAN.  There  is  no  difference  in  the  lan- 
guage of  the  section  as  amended  and  what  it  was  before 
in  the  particular  where  it  says  that  upon  "application" 
to  the  Interstate  Commerce  Commission  such  common 
carrier  may,  "in  special  cases,"  after  investigation,  be 
authorized  by  the  Commission  to  charge  less  for  longer 
than  for  shorter  distances,  etc.  The  phrase  "in  special 
cases ' '  was  in  the  Act  before  it  was  amended. 

Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  I  think  you 
have  struck  there  the  vital  point  in  determining  this 
Question  9,  and  that  it  is  perhaps  best  for  us  to  discuss 
Question  11  at  the  same  time,  for  if  there  is  a  restricted 
meaning  to  the  words  "special  cases"  it  certainly  will 
be  advisable,  it  seems  to  me,  not  to  file  blanket  petitions, 
but  to  make  each  route,  for  instance,  the  basis  of  a  sep- 
arate petition.  And  certainly  if  any  members  of  the 
Commission  were  inclined  to  restrict  the  authority  to 
special  instances  they  would  be.  more  inclined  to  refuse 
to  grant  our  applications  if  we  filed  blank  petitions. 

Mr.  MOORE.  Mr.  Chairman,  I  think  we  all  can  start 
out  with  this  premise :  Here  is  a  provision  that  requires 
us  to  file  applications.  The  Act  allows  the  Commission 
to  make  its  rules  of  procedure.  The  premise  is  that  the 
Commission  is  extremely  liberal  in  its  rules  of  procedure. 
Until  we  know  what  the  rule  is  to  be  on  this  subject,  it 
seems  to  me  we  have  a  right  to  use  our  discretion  and 
that  a  blanket  application — ^say  an  application  filed  by 
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a  company  like  the  Southern  Eailway  Company,  that  will 
name  all  its  tariffs,  that  offend  this  section — will  be  suf- 
ficient. It  could  hardly  be  said  in  any  sort  of  proceeding 
that  that  was  not  a  sufficient  compliance  to  save  our  rights 
under  the  section.  And  so  I  have  understood  some  of 
the  companies  are  pursuing  that  course.  That  is  the 
only  practical  course,  because  any  other  course  would 
involve  such  labor  that  it  would  make  it  almost  impossi- 
ble to  comply  with  the  statute  within  the  time  limited.  I 
would  not  hesitate,  therefore,  to  say  to  any  company  that 
that  would  be  a  sufficient  compliance,  a  blanket  petition, 
so  far  as  that  company  is  concerned,  making  reference  to 
all  the  tariffs  that  go  counter  to  the  fourth  section,  and 
then  in  any  special  instances  which  might  be  pointed  out 
under  that  application  the  Commission  could  make  such 
order  as  it  might  deem  appropriate. 

Mr.  COCKE.  Would  it  be  your  idea  that  in  this  ap- 
plication there  should  be  suggested  the  reasons  that 
would  be  relied  upon  as  grounds  for  the  suspension  of 
the  clause? 

Mr.  MOORE.  It  is  necessary,  under  the  terms  of 
the  statute,  to  set  forth  the  grounds,  but  we  all  under- 
stand that  even  the  most  general  suggestion  of  the 
grounds  would  keep  us  within  the  statute  in  the  absence 
of  any  rule.  I  believe,  however,  from  what  I  heard  be- 
fore I  left  Washington,  that  we  may  expect  a  ruling  from 
the  Commission  in  regard  to  this  matter,  and  that  very 
shortly ;  perhaps  before  we  finish  our  labors  here.  I  heard 
that  the  matter  was  being  considered,  and  I  suppose  it 
will  be  deemed  of  sufficient  importance  to  bring  forth 
some  expression  from  the  Commission,  and  that  quite 
promptly. 
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The  CHAIRMAN.  Have  not  all  the  members  of  the 
Commission  left  Washiagton  except  one? 

Mr.  MOORE.  Yes,  but  I  suppose  they  are  in  touch 
with  each  other.  Commissioner  Clements  is  at  Ocean 
City,  Maryland,  for  instance.  The  Chairman  is  there  and 
has  no  difficulty  in  reaching  the  other  members  of  the 
Commission,  I  take  it,  in  the  same  way.  But  suppose 
they  should  not  make  any  provision?  Can't  we  consider 
that  we  are  safe  in  going  ahead  and  using  our  discretion 
in  any  sort  of  fair  way? 

The  CHAIRMAN.    What  do  you  consider  a  fair  way? 

Mr.  MOORE.  I  tried  to  give  my  view  a  while  ago. 
Take  the  Southern  Railway  Company,  and  I  speak  with 
deference  to  my  friend,  Mr.  Northrop.  I  think  if  the 
Southern  Railway  Company  were  to  file  a  single  appli- 
cation (a  great  company  operating  in  some  nineteen 
States  could  hardly  file  applications  incident  to  each 
tariff  and  far  less  incident  to  each  particular  rate)  a 
blanket  application  referring  to  all  tariffs  that  contra- 
vene the  provisions  of  this  fourth  section,  that  would  be 
sufficient.    I  think  that  is  the  only  practicable  thing  to  do. 

The  CHAIRMAN.  Would  that  give  any  information 
whatever  to  the  Commission  as  to  the  grounds  or  rea- 
sons on  which  the  carrier  asks  that  its  application  be 
granted? 

Mr.  MOORE.  I  don't  think  the  Commission  would 
make  any  point  with  us  as  to  that.  My  proposition  is 
that  if  we  did  tha:t,  whether  the  Commission  made  a 
,point  or  not,  that  we  would  be  held  within  the  law. 

The  CHAIRMAN.  You  think  that  would  save  the 
limitation  of  six  montte? 
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Mr.  PEIECE.  Mr.  Chairman,  I  want  to  make  a  sug- 
gestion on  that.  I  want  to  call  attention  to  the  fact  that 
this  Section  4  has  two  provisos  in  it.  The  first  proviso 
says  that  upon  application  to  the  Interstate  Commerce 
Commission  such  carrier  may,  in  special  cases,  after  in- 
vestigation be  authorized  by  the  Commission  to  charge 
less,  etc.  Now,  doesn  't  that  apply  clearly  to  rates  that  fall 
withm  the  terms  of  the  first  part  of  the  section  prohibit- 
ing violation  of  the  long  and  short  haul  clause?  That 
is  to  say,  doesn't  that  apply  to  new  rates — doesn't  that 
apply  to  new  conditions  arising  after  the  effective  date 
of  this  new  fourth  section?  Now,  tliat  is  strengthened 
by  reading  in  connection  with  that  thought  the  second 
proviso,  which  reads  as  follows : 

Provided,  further,  that  no  rates  or  charges  law- 
fully existing  at  the  time  of  the  passage  of  this 
Amendatory  Act  shall  be  required  to  be  changed  by 
reason  of  the  provisions  of  this  section  prior  to  the 
expiration  of  six  months  after  the  passage  of  this 
Act,  nor  in  any  case  where  application" — ■ 

Not  "special  application,"  but  "application."  "We 
ase  the  word  "application"  in  reference  to  rates  that  are 
in  effect  at  the  time  of  the  passage  of  this  Act.  And  note 
the  special  application  in  the  first  proviso  refers  to  rates 
that  are  to  be  made  after  the  effective  date  of  this  Act 
which  violate, the  long  and  short  haul  future  rates;  and 
note  the  second  proviso,  which  uses  the  word  "applica- 
tion" simply.  It  may  be  a  general  application  or  a  spe- 
cial application  applying  to  rates  in  effect  at  the  time  of 
the  passage  of  this  Act  which  otherwise  would  violate 
the  long  and  short  haul  clause  without  the  filing  of  the 
application. 
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The  CHAIRMAN.     Eeading   a   little   further,    Mr. 
Peirce,  you  will  see  that  the  language  is  qualified: 

— nor  in  any  case  where  application  shall  have  been 
filed  with  the  Commission  in  accordance  with  the 
provisions  of  this  section. 

That  would  include  "special  cases,"  wouldn't  itf 
Mr.  PEIRCE.  Well,  there  might  be  some  ground  for 
that  contention,  but  it  seems  to  me  you  can  clearly  dis- 
tinguish between  applications  for  rates  to  become  effec- 
tive for  new  conditions  after  the  passage  of  this  Act  in 
your  present  conditions.  Now,  as  Mr.  Moore  says,  if 
we  had  to  file  a  special  application  as  to  every  existing 
case  where  the  long  and  short  haul  provision  is  violated, 
it  would  be  an  extremely  burdensome  proposition.  For 
instance,  you  take  one  of  your  Pacific  coast  tariffs  that 
has  gpt  hundreds  and  hundreds  of  commodity  rates,  and 
where  those  rates  are  all  made  for  the  same  reason  and 
upon  the  same  principle.  Now,  when  the  Commission  de- 
termines that  water  competition,  for  instance,  exists  at 
the  Pacific  coast,  that  is  all  they  are  going  to  want  to 
know^-that  is  all  that  is  necessary  for  them  to  know — 
and  it  is  not  necessary  to  take  up  each  application,  but 
the  carriers  simply  say  in  one  application,  the  rates  on 
the  following  articles  are  less  to  the  Pacific  coast  than 
they  are  to  intermediate  points,  and  that  that  situation  is 
brought  about  by  water  competition,  and  they  ask,  there- 
fore, that  they  be  permitted  to  contintie  this  adjustment. 
I  "believe  that  would  be  a  form  preferable  in  the  eyes  of 
the  Commission,  to  put  it' in. 

Mr.  PATTERSON.    Mr.  Rich,  as  far  as  trunk  line 
territory  is  concerned,  wouldn't  it  meet  your  suggestion 
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entirely  to  file  one  application  with  the  Commission  re- 
citing the  fact  that  all  the  rates  to  C.  F.  A.  points  are 
made  upon  definite  percentages  of  the  Chicago  rate,  and 
asking  permission  to  continue  that  practice?  That  will, 
in  the  first  place,  be  "the  special  case"  that  the  Act 
speaks  about,  and  in  the  second  place  the  application  will 
in  itself  prescribe  the  extent  to  which  the  carrier  will  be 
relieved  from  the  operation  of  the  section.  Won't  that 
cover  your  view  entirely? 

Mr.  KICH.    I  should  think  that  would  be  all  right. 

Mr.  TAYLOR.  As  I  understand  Mr.  Patterson,  he 
contemplates  specifying  the  tariffs  in  the  application. 

Mr.  PATTEESON.  If  it  is  feasible.  I  don't  know 
how  far  it  would  be  feasible. 

Mr.  TAYLOE.  I  think  it  is  important,  from  the  point 
of  view  of  preserving  our  rights  under  this  section,  to 
specify  the  particular  tariffs  as  far  as  possible. 

Mr.  PATTEESON.  I  agree  with  Mr.  Moore,  that  if 
we  file  any  kind  of  an  application  indicating  in  a  general 
way  its  subject-matter,  we  will  preserve  our  rights. 

The  CHAIEMAN.  Well,  the  question  is,  shall  one 
application  be  made  to  the  Commission  with  respect  to 
all  rates  which  violate  the  long  and  short  haul  clause  that 
wete  in  existence  iat  the  time  of  the  passage  of  the  Act? 

COL.  COLSTON.  Wouldn't  that  be  improved  by 
putting  "may"  in  there  instead  of  "shall?" 

The  CHAIEMAN.  Without  objection  we  will  insert 
the  word  "may"  instead  of 'the  word  "shall"— the  first 
word  in  the  question.  Those  in  favOr  of  answefring  the 
question  in  the  affirmative  will  say  "Aye;"  contrary, 
"No." 

(The  question  was  answered  in  the  affii*miati-\^fe.) 
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I  think  while  we  may  do  that  we  ought  not  to  do  it. 
We  ought  to  make  it  very  specific  and  very  much  in  de- 
tail, to  give  the  Commission  an  idea,  in  the  first  place,  of 
what  we  want,  and  in  the  second  place,'  to  enable  us  to 
keep  our  rates  as  they  exist  in  force  until  they  determine 
the  matter.    Give  them  plenty  of  time^not  rush  them. 

The  next  question  we  will  consider  is  Question  11 — 
Question  10  being  a  constitutional  question: 

What  is  the  meaning  of  the  phrase  "in  special 
eases"  in  connection  with  the  power  of  the  Commis- 
sion to  relieve  from  the  operation  of  the  long  and 
short  haul  clause? 

Mr.  BUNN.  Mr.  Chairman,  it  seems  to  me  the  proper 
answer  to  that  is  that  the  Commission  has  a  large  discre- 
tion to  determine  how  specific  the  application  must  be. 

The  CHAIRMAN.    And  the  carrier  also? 

Mr.  BUNN.  Well,  our  answer  to  the  last  question 
implies  what  the  carrier  may  do. 

The  CHAIRMAN.  I  know.  But  has  the  carrier  a 
large  discretion,  too,  in  determining  what  constitutes  a 
special  case? 

Mr.  BUNN.  What  I  mean  is,  I  think  the  Commission 
has  a  right  to  make  the  rules  of  practice,  as  Mr.  Moore 
has  well  said,  and  the  Commission  may  require  these 
petitions  to  'pe  more  or  less  specific,  in  its  discretion,  and 
may  accept  very  general  petitions  in  its  discretion. 
Whatever  it  accepts  will  be  a  sufficient  compliance  with 
the  Act. 

Mr.  BRIGHT.  Mr.  Chairman,  does  not  the  term 
"special  cases"  mean  all  cases  that  deviate  from  the 
rule — all  those  cases  where  you  are  permitted  to  charge 
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less  for  the  long  than  for  the  short  haul!  That  is  to 
say,  every  case  that  deviates  from  the  rule  that  the  long 
must  not  be  less  than  the  short,  comes  within  the  term 
"special  cases.". 

Mr.  ELLIOTT.  It  seems  to  me,  Mr.  Chairman,  that 
the  use  of  the  words  "in  special  cases"  was  designed 
rather  to  keep  from  the  Commission  the  power  of  totally 
suspending  the  operation  of  the  section.  You  will  re- 
member in  the  hours  of  service  law  there  was  a  provi- 
sion for  relief  in  a  particular  case,  and  that  when  the 
application  for  general  relief  was  made  by  the  railroads 
it  was  held  they  didn't  have  authority,  but  had  authority 
only  in  special  cases.    It  seems  to  me  it  is  siniilar  to  that. 

Mr.  MOORE.  It  strikes  me  when  we  make  the  appli- 
cation and  the  Commission  gives  us  a  verbal  order,  the 
Commission  has  carved  out  a  special  case. 

COL.  COLSTON.    If  that  is  a  special  case. 

Mr.  MOOEE.  The  thing  to  which  the  order  applied  is 
the  special  case. 

Mr.  NORTHROP.  All  of  us  will  recall  that  this 
phrase  "special  cases"  was  discussed  somewhat  in  a 
decision  rendered  by  Judge  Cooley  in  the  first  applica- 
tion by  the  Louisville  &  Nashville  R.  R.  Co.,  which  I  have 
not  read  for  a  long  time.  Then  that  was  followed  up  by 
a  later  decision  by  Commissioner  Veazey,  I  think,  and 
they  laid  down  what  they  thought  constituted  special 
cases.  They  said  they  thought  competition  with  water 
constituted  a  special  case.  Competition  with  lines  not 
subject  to  the  Act  constituted  a  special  case — railroads 
of  Canada,  for  instance — while  competition  with  a  rail- 
road line  subject  to  the  Act  and  governed  by  the  same 
rules  and  burdens  of  the  fourth  section  did  not  constitute 
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a  special  case.  May  it  not  be  possible  that  the  Commis- 
sion will  adopt  those  former  views  they  laid  down  in  re- 
gard to  the  old  law  as  to  what  constitutes  a  special  case? 

The  CHAIRMAN.  We  have  a  similar  provision-  to 
this  in  the  Kentucky  law  and  our  Court  of  Appeals  has 
held  that  competition  at  the  long  haul  point  was  not  suf- 
ficient to  show  the  transportation  was  not  "under  sub- 
stantially similar  circumstances  and  conditions"  as  at  the 
short  haul  point — just  the  contrary  of  what  the  Inter- 
state Commerce  Commission  and  the  Federal  courts  have 
decided  with  respect  to  the  original  Act  to  regulate  com- 
merce. Our  court  would  not  follow  that  rule.  Now,  may 
not  the  Commission,  under  this  section  as  amended,  elim- 
mating  that  qualifying  clause,  take  the  same  course  as 
did  the  Court  of  Appeals  of  Kentucky,  and  hold  that 
competition  is  not  a  sufficient  ground  to  make  out  a  spe- 
cial case  for  suspending  the  long  and  short  haul  clause? 

Mr.  BUNN.  Mr.  Chairman,  isn't  that  an  entirely  dif- 
ferent question  from  this?  This  question,  as  I  under- 
stand, simply  relates  to  the  form  of  the  application. 

The  CHAIRMAN.  Certainly.  I  was  just  making 
that  remark,  not  as  being  in  answer  to  the  question  at 
all. 

Mr.  BUNN.  I  think  your  answer  is  directly  involved 
when  we  get  along  a  question  or  two  further. 

Mr.  PATTERSON.  Can't  we,  Mr.  Chairman,  answer 
the  question  as  suggested  by  Mr.  Moore,  that  any^  case 
which  the  Commission  acts  favorably  on  is  a  "special 
case?" 

The  CHAIRMAN.  That  is  giving  the  whole  thing  up 
to  the  Commission  and  letting  them  bind  us  to  their  ad- 
verse action. 
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Mr.  PATTEESON.    The  Act  has  already  given  it  up 

to  them. 

The  CHAIRMAN.  Isn't  it  more  to  the  interest  of  the 
carriers  to  construe  this  matter  as  to  what  constitutes  a 
special  case  as  within  the  province  of  the  carrier?  Let 
it  make  out  its  own  "special  cases"  and  as  many  of  them 
as  possible. 

Mr.  PATTEESON.  We  shall  certainly  do  so,  sir,  but 
I  assume  the  Commission  to  be  the  final  arbiter. 

The  CHAIRMAN.  No,  I  don't  think  it  will  be  the 
final  arbiter.  I  hope  not,  at  least.  But  the  way  the  sec- 
tion is  drawn  now  it  may  be;  I  don't  know  whether  the 
courts  have  any  power  of  review  or  what  they  may  do. 
There  is  no  standard  laid  down  to  make  out  a  special 
case  within  the  language  of  the  Act  itself.  I  don't  see 
where  the  courts  are  going  to  come  in  on  it  at  all.  I  think 
a  very  direct  answer  to  this  question  would  be  simply 
we  don't  know  what  is  the  meaning  of  the  phrase  "in 
special  cases,"  in  connection  with  the  power  of  the  Com- 
mission to  relieve  from  the  operation  of  the  long  and 
short  haul  clause. 

Mr.  EOBBINS.  Mr.  Chairman,  it  seems  to  me  that 
means  this :  The  Commission  can  not  give  permission  to 
a  carrier  to  violate  this  clause  in  general — that  is  all  it 
means.    You  have  got  to  pick  the  case  and  describe  it. 

Mr.  PEIECE.  I  think  it  means  this— perhaps  the 
same  thing  in  different  form — it  means  that  the  carrier 
shall  file  its  application  in  any  form  that  it  pleases, 
whether  you  embrace  one  rate  or  a  dozen  rates,  and  that 
the  Commission  in  any  of  those  cases,  where  special 
circumstances  or  conditions  warrant,  may  relieve  you 
against  that  rate  after  hearing.    They  can't  do  it  by  an 
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onmibus  order.  But  it  has  no  reference  to  the  number 
of  rates  embraced  in  the  application.  But  in  any  case 
where  special  circumstances  or  particular  reasons  exist 
why  an  exception  should  be  made,  they  may  grant  relief 
in  that  particular  case. 

Mr.  MOOEE.  That  is  exactly  the  position  the  Com- 
mission took  in  construing  the  hours  of  labor  law.  They 
would  not  grant  relief  unless  you  presented  a  caso  with 
particular  features. 

The  CHAIRMAN.  That  convinces  me  that  you  are 
to  set  out  what  the  special  case  is  and  the  grounds  of 
exception  in  the  petition.  To  make  it  general,  as  Mr. 
Moore  suggests,  however,  you  would  not  do  that. 

COL.  COLSTON.  No.  Mr.  Moore  doesn't  mean 
that. 

Mr.  MOOEE.  No.  You  present  in  your  application 
the  grounds^ — ^what  we  were  talking  about  was  whether 
you  had  to  present  the  grounds  in  any  technical  way. 

Mr.  NOETHEOP.  I  move  we  adopt  the  answer  sug- 
gested by  the  Chairman — that  we  don't  know  what  the 
phrase  "in  special  cases"  does  mean. 

The  CHAIEMAN.  Well,  I  thought  an  appropriate 
answer  to  this  question,  in  view  of  all  that  has  been  said, 
would  be  to  simply  say  we  don't  know.  I  think,  though, 
we  ought  not  to  answer  it  in  that  form. 

Mr.  PATTEESON.  May  I  withdraw  the  question? 
It  seems  to  me  it  would  be  a  frightful  tragedy  to  admit 
we  didn't  know  anything. 

The  CHAIEMAN.  Without  objection  Question  11 
will  be  withdrawn. 

Question  12,  sub-question  (a) : 
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■  ■  ■  Does  the  water  route  provision  apply  to  summer 
rates  made  to  meet  water  competition  and  raised  in 
the  winter  when  such  competition  disappears  1 

Mr.  PEIECE.    I  move  that  that  be  answered  "No." 

The  CHAIRMAN.  I  should  like  to  have  your  rea- 
sons for  that. 

Mr.  PEIECE.  Well,  sir,  I  will  give  you  my  reasons 
for  it.  The  Act,  Section  4—1  take  it  this  arises  un^er  the 
last  paragraph  of  Section  4  of  the  Act,  doesn't  it,  Mr. 
Patterson? 

Mr.  PATTERSON.    Yes,  sir. 

Mr.  PEIECE.     This  provision  is:' 

Whenever  a  carrier  by  railroad  shall,  in  competi- 
tion with  a  water  route  or  routes,  reduce  the  rates 
on  the  carriage  of  any  species  of  freight  to  or  from 
competitive  points,  it  shall  not  be  permitted  to  in- 
crease such  rates  unless,  after  a  hearing  by  the  In- 
terstate Commerce  Commission,  it  shall  be  found  that 
such  proposed  increase  rests  upon  changed  condi- 
tions other  than  the  elimination  of  water  competi- 
tion. 

Now,  the  question  is,  does  the  water  routes  provision 
apply  to  summer  rates  made  to  meet  water  competition 
and  raised  in  the  winter  when  such  competition  disap- 
pears ?  Now,  the  ground  of  my  motion  is  that  the  water 
competition  disappears,  n6t  by  reasoh  of  the  fact  that  the 
rail  line 'has  reduced  its  rate  for  the  purpose  of  driving 
the  water  competition  out  of  existence  and  has  actually 
acconaplished  that  purpose,  but  in  this  case  it  is  the 
weather  that  has  eliminated  the  water  competition,  and 
not  the  rail  competition.  And  wh6n  the  winter  inonths 
have  passed  and  tlie  ice  has  thawed  the  water  competi- 
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tion  reappears  again.  In  other  words,  I  think  that  that 
provision  simply  means  this :  That  where  a  railroad  re- 
duces its  rates  to  the  basis  of  water  competition  for  the 
purpose  of  destroying  that  competition  and  actually  does 
destroy  that  competition,  and  for  that  reason  the  water 
competition  actually  disappears,  that  before  you  can 
raise  that  rate  you  have  to  get  the  permission  of  the  Com- 
mission before  you  can  do  it.  Now,  you  take  the  case 
that  this  question  applies  to;  that  is  not  such  a  ease  as 
that.  It  is  not  the  rail  competition  that  has  eliminated 
the  water  competition  during  the  winter  months.  It  is 
the  weather,  and  as  soon  as  the  weather  permits,  the 
boat  lines  will  be  placed  in  service  again  and  the  water 
competition  still  exists,  and  for  that  reason  I  don't  be- 
lieve that  the  water  routes  provision  applies  to  summer 
rates  made  to  meet  water  competition  and  raised  in  the 
winter  when  such  competition  disappears. 

The  CHAIRMAN.  Suppose,  Mr.  Peirce,  that  after 
raising  them  in  the  winter  season,  the  following  summer 
there  isn't  any  water  competition.  Can  you  keep  the 
rates  upf    May  it  not  be  a  permanent  raise? 

Mr.  PEIECE.  That  is  not  within  the  contemplation 
of  this  question.  That  question  is  not  raised.  It  applies, 
I  take  it,  to  navigation  on  the  lakes  principally,  and  it 
contemplates  that  water  competition  will  appear  again 
in  the  spring  months,  and  it  is  that  question  we  are  dis- 
cussing now. 

COL.  COLSTON.  It  applies  to  the  Hudson  River, 
doesn't  it? 

Mr.  PEIRCE.  Yes,  it  applies  to  the  Hudson  River. 
The  question,  I  suggest,  is  somewhat  broader  than  that 
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and  might  raise  a  different  and  a  more  serious  question. 

Mr.  EICH.  Mr.  Chairman,  in  other  words,  water  com- 
petition has  not  been  eliminated,  but  has  simply  ceased. 

Mr.  PEIRCE.    That  is  the  point. 

The  CHAIEMAN.  Temporarily.  Those  in  favor  of 
answering  that  question  "No"  will  say  "Aye;"  con- 
trary "No."  It  is  answered  in  the  negative,  and  we  will 
say  "No." 

The  next  sub-question  growing  out  of  that  is : 

If  so,  has  the  Commission  power  to  permit  such 
increase  in  the  water  rates? 

Mr.  LATHROP.    I  move  we  answer  it  "Yes." 

Mr.  PEIRCE.  On  that  point  I  move  it  be  answered 
in  this  way :  That  in  such  case  it  is  not  necessary  to  file 
an  application  with  the  Commission  to  advance  your 
rates,  and  the  carrier  is  at  liberty  to  do  so  without  such 
an  application. 

The  CHAIRMAN.    The  water  carrier? 

Mr.  PEIRCE.    No,  the  rail  carrier. 

The  CHAIRMAN.  But  that  is  not  what  the  question 
relates  to — "If  so,  has  the  Commission  power  to  permit 
such  increase  in  the  water  rates?" 

Mr.  PEIRCE.  Well,  that  is  a  misprint.  It 'refers 
to  the  rail  rates. 

Mr.  BUNN.  It  seems  to  me,  Mr.  Chairman,  that  by 
our  answer  "No"  to  sub-division  (a)  we  have  eliminated 
this  question.  It  is  only  a  question  if  we  answer  "Yes" 
to  the  other. 

The  CHAIRMAN.    That  is  right. 

Mr.  PATTERSON.  May  I  ask  a  question  in  connec- 
tion with  this  matter,  sir  ?    Let  us  assume  that  our  answer 
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to  Question  (a)  is  incorrect — that  is,  that  if  we  reduce 
rates  in  the  summer  to  meet  the  water  competition  when 
the  canal  or  the  rivers  freeze  over  we  have  got  to  keep 
those  rates  in.  Let  us  assume  that  is  the  correct  answer 
to  the  question.  Would  it  be  feasible,  or,  in  other  words, 
is  there  anything  in  the  Interstate  Commerce  Act  or  in 
the  tariff  regulations  of  the  Commission  which  would  pre- 
vent, as  suggested  by  Mr.  Gowen,  a  carrier  from  filing  a 
tariff  under  which  on  the  first  of  January  it  would  pub- 
lish certain  rates  effective  (say  they  published  on  Oc- 
tober 1st  rates  effective  from  November  1st  to  May  1st), 
and  in  the  same  tariff  provide  for  reduced  rates,  from 
May  1st  to  October  1st? 

Mr.  JEFFEEY.  Don't  they  do  that  now  on  grain? 
Isn't  that  the  custom?    I  think  it  is. 

Mr.  PEIRCE.    They  publish  tariffs  that  way  now. 

Mr.  PATTERSON.  I  didn't  know  it.  The  only 
tariffs  I  have  seen,  dealing  with  the  question,  are  tariffs 
definitely  suspending  water  rates  from  the  1st  of  Novem- 
ber to  the  1st  of  May,  and  then  going  into  effect  again 
on  the  latter  date. 

Mr.  EOSSER.  I  move  we  proceed  to  Question  13.  I 
don't  think  this  one  is  to  be  answered. 

The  CHAIRMAN.  Is  it  the  sense  of  the  Conference 
that  Question  (b)  is  eliminated  by  the  answer  to  Ques- 
tion (a)? 

(The  Conference  signified  that  this  was  its  view.) 

We  will  just  consider  sub-question  (b)  withdrawn 
then. 

Question  13 : 
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If  a  rail  carrier  shall  in  the  future,  reduce  an  ex- 
isting twenty-cent  rate  to  fifteen  cents  to  meet  a 
water  competitive  rate  of  fifteen  cents,  and  the  water 
carrier  subsequently  increases  its  rate  from  fifteen 
to  twenty  cents,  can  the  rail  line  raise  its  rate  to 
twenty  cents  without  the  consent  of  the  Commission, 
and  has  the  Commission  power  to  grant  such  con- 
sent? 

Mr.  PEIRCE.  I  move  that  the  answer  to  that  ques- 
tion be  that  the  rail  line  can  raise  its  rate  to  twenty  cents 
without  the  consent  of  the  Commission. 

The  CHAIRMAN.  What  is  your  reason  for  making 
that  answer  under  the  positive  provision  of  ehe  second 
paragraph  of  Section  4? 

Mr.  PEIECE.  My  reason  is  that  the  water  competi- 
tion has  not  been  eliminated  under  the  facts  stated  in  the 
question.  It  is  there.  This  provision  says  that  whenever 
a  carrier  shall,  in  competition  with  a  water  route  or 
routes  reduce  the  rates  on  the  carriage  of  any  species  of 
freight  to  or  from  the  competitive  points,  it  shall  not  be 
permitted  to  increase  such  rates  unless,  after  hearing  by 
the  Interstate  Commerce  Commission,  it  shall  be  found 
that  such  proposed  increase  rests  upon  changed  condi- 
tions other  than  the  elimination  of  water  competition.  If 
the  water  competition  is  not  eliminated  then  it  is  not 
necessary  to  file  any  application  with  the  Commission  to 
advance  the  rate,  which,  in  the  first  place,  was  reduced 
to  meet  water  competition. 

The  CHAIRMAN.  I  differ  from  you,  Mr.  Peirce.  I 
think  you  have  got  to  show  a  changed  condition.  Now, 
is  that  a  changed  condition? 


Digitized  by  Microsoft® 


271 

Mr.  PEIECE.  You  have  got  to  show.,  this— a  changed 
condition  other  than  the  elimination  of  water  competition. 
Now,  the  Act  clearly  contemplates  that  if  you  have  elim- 
inated water  competition  and  you  want  to  raise  your 
rate  that  you  have  got  to  show  some  other  ground  upon 
which  to  raise  it  than  the  elimination  of  water  competi- 
tion. Now,  so  long  as  the  water  competition  is  there  it 
is  not  within  the  terms  of  the  Act,  and  therefore  it  is 
not  necessary  to  file  your  application.. 

The  CHAIRMAN.  I  think  the  meaning  of  the  para- 
graph is  that  where  the  railroad  carrier  has  reduced  its 
rate  to  meet  water  competition  it  can  never  raise  it 
again — a  positive  prohibition  on  its  ever  raising  it  again, 
unless  it  can  show  a  changed  condition. 

Mr.  PEIRCE.  No,  unless  it  can  show  a  changed  con- 
dition other  than  the  elimination  of  water  competition. 

The  CHAIRMAN.  Certainly.  Now,  is. the  fact  that 
the  water  route  has  raised  its  rate. upon  a  level  with  the 
railroad  carrier's  former  rate  within  the  meaning  of  this 
paragraph  a  changed  condition f  Unless  it  is,  I  don't  see 
how  the  railroad  carrier  could  get  its  rate  up  any  higher 
than  it  was  when  it  undertook  to  meet  water  competition. 

Mr.  JEFFERY.  Don't  you  think,  Mr.  Chairman,  that 
where — taking  the  question  as  it  stands  here-;— where 
there  has  been  a  raise  in  the  rate  by  the  water  carrier 
that  you  have  eliminated  competition  1  If  the  water  car- 
rier raises  its  rate  while  you  are  still  down  on  a  ^fteen- 
cent  basis,  it  has  given  up  the  fight.  It  has  given  up  the 
fight  if  it  raises  its  rate  to  twenty  cents  and  leaves  you 
at  fifteen  cents.  I  think  you  have  elimiiiated  the  water 
competition. 

The  Chairman,    I  suppose  you  have.  .. 
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Mr.  JEFFEEY.  I  think  you  have  eliminated  it.  I 
agree  with  the  Chairman. 

Mr.  EDQAR  J.  RICH.  It  seems  to  me,  Mr.  Chair- 
man, that  we  can  apply  here  the  same  definition  which 
we  applied  in  the  other  question.  What  is  the  meaning 
of  "elimination  of  water  competition?"  We  know  per- 
fectly well  what  Congress  intended,  namely,  to  prevent 
a  rail  line  from  driving  out  and  destroying  a  water  line. 
Now,  when  the  water  line,  for  some  reason,  decides  to 
raise  the  rate,  competition  is  not  eliminated;  it  has 
ceased. 

Mr.  PATTERSON.  Mr.  Rich,  does  not  application 
have  to  be  made  to  the  Commission? 

Mr.  RICH.    I  don't  think  so.     * 

Mr.  PATTERSON.  That  is  what  I  don't  understand. 
I  am  clear  that  it  is  perfectly  possible  for  the  rail  carrier 
to  raise  his  rate  with  the  permission  of  the  Commission 
— that  the  Commission  has  the  power — ^because  I  don't 
think  the  water  competition  is  eliminated.  What  I  am 
in  difficulty  about  is  Mr.  Peirce's  and  Mr.  Rich's  point 
that  you  don't  have  to  apply  to  the  Commission. 

COL.  COLSTON.  Can  you  raise  the  rate  under  this 
law  without  the  permission  of  the  Commission. 

Mr.. PATTERSON.  Oh,  yes,  outside  of  this  water 
competition — 

The  CHAIRMAN.  Mr.  Patterson,  in  that  connection 
the  section  reads: 

It  shall  not  be  permitted  to  increase  such  rates 
unless,  after  hearing  by  the  Interstate  Commerce 
Commission,  it  shall  be  found  that  such  proposed 
increase  rests  upon  changed  conditions  other  than 
the  elimination  of  water  competition. 
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Now,  what  is  a  changed  condition?  Is  the  mere  fact 
that  the  water  route  has  raised  its  rate  up  on  the  level 
with  the  railroad  carrier  a  changed  condition  in  the 
meaning  of  that  law? 

Mr.  PATTERSON.    It  is  in  my  opinion,  sir. 

Mr.  EDGAE  J.  RICH.  Mr.  Chairman,  I  am  afraid  I 
must  agree  with  Mr.  Patterson  on  that — that  you  have 
got  to  go  to  the  Commission,  but  that  the  Commission 
does  have  the  power. 

Mr.  PATTERSON.  But  doesn't  Mr.  Peirce  think 
you  don't  have  to  go  to  the  Commission? 

Mr.  PEIRCE.  Yes,  I  think  you  do  not.  Now,  in 
reaching  that  conclusion,  I  think  you  have  got  to  keep 
in  mind  just  what. Congress  was  aiming  at  in  passing  this 
amendment.  If  you  will  read  the  debates  you  will  find 
that  every  man  that  spoke  on  this  subject  was  complain- 
ing of  the  fact  that  every  time  a  boat  was  put  in  commis- 
sion some  rail  line  in  competition  with  it  immediately  re- 
duced its  rates,  destroyed  the  boat  line,  and  immediately 
advanced  its  rate  to  the  old  figure. 

COL.  COLSTON.    Yes,  Standard  Oil  methods. 

Mr.  PEIRCE.  Now,  what  Congress  meant  to  say  was 
that  in  a  case  of  that  kind,  if  you  destroy  the  competition . 
by  water,  then  you  have  got  to  give  to  the  people  the 
same  benefits  in  the  way  of  rates  that  those  people  would 
have  continued  to  enjoy  if  you  had  not  stepped  In  and 
eliminated  this  competition.  Now,  Congress  clearly  in- 
tended that  so  long  as  this  boat  line  was  in  commission 
and  carrying  freight  and  passengers  and  giving  the  peo- 
ple the  benefit  of  boat-line  rates  that  rail  carriers  could 
lower  their  rates  to  meet  that  competition  or  advance 
those  rates,  whenever  they  saw  fit,  just  so  long  as  they 
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did  not  touch  the  boat  line  competition.  But  the  very- 
minute  that  you  wage  such  warfare  on  this  boat  line  as 
to  drive  it  from  the  rivers  or  from  the  sea,  and  put  it 
out  of  business,  then  you  can't,  unless  you  can  show  some 
changed  condition  other  than  the  elimination  of  this 
water  route,  raise  these  rates  except  l^y  the  permission 
of  the  Commission. 

The  CHAIEMAN.  It  is  imposed  as  a  sort  of  punish- 
ment on  the  railroad  carrier. 

Mr.  PEIRCE.    Yes,  that  is  it. 

The  CHAIEMAN.  Now,  how  is  the  carrier  going  to 
be  relieved  from  that  positive  prohibition  on  him  by  the 
power  of  the  Commission,  unless  it  shows  a  changed, con- 
dition other  than  the  elimination  of  the  water  competi- 
tion? 

Mr.  PEIECE.  Well,  suppose  the  Louisville  &  Nash- 
ville Eailroad  Company — just  to  make  the  case  an  ex- 
press one^puts  in  a  rate  to-day  in  competition  with  a 
boat  line,  and  they  decide  two  weeks  from  now  they  don't 
care  to  continue  that  competition — that  the  rate  is  not 
profitable  and  they  are  willing  to  retire  from  the  field 
and  give  it  to  the  boat  line.  This  Act  does  not  give  the 
Commission  any  power  to  pass. upon  the  sufficiency  of 
the  condition.  You  might  decide,  for  business  reasons, 
that  you  wanted  to  advance  the  rate ;  that,  in  my  opinion, 
would  be  sufficient,  because  the  Commission  is  not  given 
any  power  to  pass  upon  the  sufficiency  of  the  reason ;  or 
there  might  be  other  reasons,  such  as  a  material  change 
in  the  cost  of  the  service  or  the  value  of  the  service. 

The  CHAIEMAN.  You  speak  about  the  railway  car- 
rier retiring  from  the  competition.  How  is  it  going  to 
retire  under  this  section? 
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Mr.  PEIR0E.  Well,  under  my  construction,  it  will 
retire  whenever  it  gets  ready,  without,  any  reference  to, 
the  Commission,  because  this  Act  contemplates  clearly 
that  the  application  to  be  filed  before  the  Commission 
is  an  application  filed  after  the  elimination  of  water  com- 
petition. It  contemplates  that  the  Commission  must  in- 
vestigate and  find  out  if,  notwithstanding  the  elimination 
of  the  water  competition,  there  is  some  valid  reason  why 
the  rail  line  should  be  permitted  to  advance  its  rates. 

The  CHAIRMAN.  I  agree  with  you  entirely  on  that 
poiat.  It  contemplates  a  case  where  the  water  competi- 
tion has  been  eliminated.  There  is  only  one  carrier,  and 
the  railroad  carrier  having  once  reduced  its  rate  down 
to  the  level  of  the  water  rate,  can  never  get  it  up  again 
unless  it  shows  a  changed  condition,  although  there  may 
not  be  a  boat  line  on  the  water  in  competition. 

Mr.  PEIRCE.  No.  In  that  case  the  water  competi- 
tion is  eliminated.    It  has  been  eliminated. 

The  CHAIRMAN.    Certainly,  and  in  that  very  case — 

Mr.  PEIRCE.  Well,  I  agree  when  tlie  rail  line  has 
eliminated  the  water  competition  then  you  can't  ad- 
vance that  rate  without  permission  of  the  Commission. 

The  CHAIRMAN.  You  can't  do  it  then  unless  you 
show  a  changed  condition. 

Mr.  PEIRCE.  Certainly.  I  agree  with  that..  I  am 
not  discussing  what  the  condition  is.  I  am  discussing 
the  proposition  as  to  whether  it  is  necessary  to  file  an 
application  before  the  water  competition  is  eliminated, 
and  I  say  that  unless  the  water  competition  has  been 
eliminated  it  is  not  necessary  to  file  an  application  with 
the  Commission. 
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Mr.  JEFFERY.  Let  me  ask  you  this  question: 
Don't  you  think  that  where  the  water  line  voluntarily 
abandons  the  fifteen-cent  rate,  leaves  the  field  to  you  and 
advances  its  rate  to  twenty  cents,  that  the  competition 
has  been  eliminated? 

Mr.  PEIRCE.  No,  the  competition  is  still  there.  It 
doesn't  mean  an  equal  competition.  There  is  almost  al- 
ways a  differential  in  boat-line  rates  and  rail-line  rates. 
It  doesn't  mean  equal  rates.  A  rail  line  never  has  to  re- 
duce its  rates  to  the  actual  rate  of  the  water  line,  because 
it  excels  it  in  service,  but  it  puts  it  so  near  that  with 
the  special  advantages  of  time  and  service  and  delivery 
it  is  able  to  drive  the  boat  line  out  of  business.  So  this 
does  not  contemplate  parity  of  rates  between  the  rail 
line  and  the  boat  line. 

Mr.  JEFFEEY.  Suppose  from  Kansas  City  to  St. 
Louis  the  water  line  puts  in  a  grain  rate  of  seven  cents. 
The  Missouri  Pacific  meets  the  rate.  The  boat  line  finds 
it  is  unremunerative  and  abandons  the  seven-cent  rate 
and  goes  up  to  ten  cents.  I  think  the  Missouri  Pacific . 
has  eliminated  the  competition. 

Mr.  PEIRCE.     The  Missouri  Pacific  didn't  do  it. 

Mr.  JEFFEEY.  I  think  it  did.  What  your  idea  is 
is  not  to  eliminate  the  competition,  but  to  obliterate  the 
water  line. 

Mr.  BUNN.  Mr.  Chairman,  apropos  of  what  has  just 
been  said,  I  think  we  are  forgetting  some  things.  The 
Commission  decided  at  an  early  day,  and  it  has  always 
been  the  law— I  think  we  all  admit  it  to  be  the  law— that 
when  this  Act  speaks  of  competition  in  the  clause  which 
was  here  before— "under  similar  circumstances  and  con- 
ditions"—it  meant  competition  which  affected  the  busi- 

Digitized  by  Microsoft® 


277 

ness,  not  the  mere  existence  of  a  boat  line  which  did  not 
take  the  business.  As  the  Commission  says  and  as  the 
courts  have  said,  it  is  competition  which  really  affects 
traffic.  Now,  I  think  the  same  principle  applies  here. 
In  the  case  which  Mr.  Patterson  puts — if  his  reduction 
from  twenty  cents  to  fifteen  cents  has  actually  forced  the 
boat  line  to  an  unprofitable  basis  so  that  they  have  put 
their  rate  up  to  twenty  cents  and  thereby  retire  from 
the  business,  are  not  participating  in  the  business,  cer- 
tainly the  railroad  liae  has  eliminated  the  competition 
just  as  much  as  if  it  had  wiped  the  boat  off  the  map.  It 
is  the  competition  which  affects  the  business,  in  other 
words,  which  we  are  to  consider,  and  not  the  mere  ques- 
tion of  whether  there  is  a  boat  line  on  the  water,  and  I 
decidedly  dissent  from  the  idea  that  in  order  to  eliminate 
competition  it  must  occur  that  the  boat  line  has  absolutely 
retired  from  the  water.  If  it  is  not  taking  the  traffic  in 
competition  with  the  railroad,  the  railroad  has  eliminated 
the  competition.  And  there  may  be  an  elimination,  it 
seems  to  me,  pro  tanto,  or  to  an  extent  without  a  com- 
plete obliteration  of  the  boat  line. 

The  CHAIEMAN.  In  that  case,  Mr.  Bunn,  what 
right  has  the  carrier  to  raise  its  rate?  You  say  the  water 
competition  has  been  eliminated.  Now,  must  not  the 
railroad  carrier  show  some  changed  condition  other  than 
the  elimination  of  water  competition  before  it  can  raise 
its  rate  up  to  twenty  cents  ? 

Mr.  BTJNN.  I  think  we  all  agree  with  that,  that  in 
the  case  I  am  putting — 

The  CHAIRMAN.  What  I  want  to  get  at  is  this: 
Is  the  mere  fact  that  the  water  route  has  raised  its  rate 
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up  to  twenty  cents  a  changed  condition  within  the  mean- 
ing of  this  paragraph! 

Mr.  BUNN.  I  am  inclined  to  think  it  might  be.  I 
think  it  is  one  of  the  things  the  Commission  has  to  con- 
sider. But  I  think  we  are  drawing  a  little  away  from  this 
question  when  we  go  forward  to  another  question  and 
try  to  determine  what  discretion  the  Commission  has. 
The  question  here  is  simply  whether  this  rate  can  be 
raised  without  application  to  the  Commission,  and  if  not, 
whether  the  Commission  has  power  to  grant  an  applic^,- 
tion.  I  am  in  favor  of  answering  that  it  can't  be  raised 
without  application  to  the  Commission  in  case — ^I 
assume  it  must  be  the  case — that  the  railroad  has  taken 
the  traffic  away  from  the  boat,  and  that  an  application 
must  be  made  to  the  Commission  showing  a  case,  a 
changed  condition  within  the  proviso  which  has  been  read 
several  times. 

Mr.  PEIRCE.  Mr.  Bunri,  suppose  a  rail  line  puts  in 
rates  to  meet  water  competition  and  instead  of  its  affect- 
ing that  competition  the  boat  line  prospers  even  more  and 
has  such  a  good  boat  service  that  it  takes  all  the  business. 

Mr.  BUNN.  I  would  be  very  glad  to  answer  that 
question  when  we  get  to  it,  but  it  certainly  doesn't  come 
in  this  inquiry. 

Mr.  PEIECE.  It  is  necessarily  involved  in  it.  It 
all  goes  to  the  question  as  to  whether  application  must  be 
made  to  the  Commission. 

Mr.  BUNN.  Only  in  this  case ;  the  case  here  is  where 
the  boat  line  ha-s  been  forced  by  the  railway  to  raise  its 
rates. 

Mr.  PEIUCE.  You  would  make  a  distinction  in  a 
case  of  that  kind  and  the  one  I  put? 
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Mr.  BUNN.    I  am  talking  only  about  this  particular 
question.  ' 

Mr.  LATHEOP.  It  seems  to  me  tKat  regardless  of 
the  debates  in  Congress,  referred  to  by  Mr.  Peirce,  which 
could  only  be  resorted  to,  as  I  understand  it,  where  there 
were  some  ambiguities  for  determination — it  seems  to 
me  that  under  the  plain  language  of  the  law  whenever  a 
carrier  by  railroad  shall,  in  competition  with  a  water 
route  or  routes,  reduce  the  rates  on  the  carriage  of  any, 
species  of  freight  to  or  from  competitive  points,  when- 
ever it  does  that,  whenever  that  reduction  is  made,  in 
competition  with  a  water  route,  that  a  status  is  estab- 
lished, and  whatever  may  happen  in  regard  to  the  water 
route  or  whatever  changed  condition  may  appear  from 
increased  cost  of  operation  resulting  from  raises  of 
wages,  from  empty  cars  that  may  have  to  be  hauled,  in 
consequence  of  meeting  that  water  competition,  what- 
ever the  conditions  may  be,  and  whether  the  water  com- 
petition is  eliminated  or  not,  you  can't,  of  your  own  mo- 
tion, change  that  status  which  you  have  voluntarily  es- 
tablished originally  to  meet  this  competition;  that  when- 
ever you  want  to  change  that  status  which  you  have  vol- 
untarily established,  under  the  plain  language  of  the  law 
you  have  got  to  go  to  the  Commission  and  ask  permis- 
sion, because,  by  a  voluntary  act,  you  have  reduced  your 
rates  in  competition  with  a  water  route.  Now,  if  the 
water  route  has  been  entirely  eliniuiated,  why,  of  course, 
you  have  got  to  show  some  changed  condition.  I  think 
that  possibly  if  the  water  rate  has  been  raised,  that 
changes  the  condition  which  existed  at  the  time  the  status 
was  established,  and  I  think  that  an  application  at  that 
time  would  be  sufficient  if  it  showed  thai  changed  eondi- 
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tion,  because  I  don't  think  that  the  water  competition  has 
been  entirely  eliminated  or  the  water  route  has  been 
driven  out  of  business.  It  may  not  get  any  business,  as 
a  practical  matter— it  may  not  be  an  active  competition — 
but  it  has  not  been  eliminated;  it  has  not  disappeared. 
Some  people  may  have  very  large  commodities  to  trans- 
port where  they  could  get  them  on  a  boat,  but  could  not 
get  them  on  one  car,  where  they  might  be  subjected,  if 
loaded  on  two  cars,  to  danger  of  being  broken  or  damaged. 
But  wherever  the  railroad  has  voluntarily  established  a 
status  by  reducing  its  rate  to  meet  water  competition 
which  exists  at  a  certain  time,  that  status,  in  my  judg- 
ment, under  the  plain  language  of  the  law,  and  irrespec- 
tive of  any  debates  in  Congress,  can  not  be  changed,  as 
the  law  reads,  without  an  application  to  the  Commission. 

The  CHAIRMAN.  And  even  then  you  have  got  to 
show  a  changed  condition. 

Mr.  LATHROP.  Yes,  and  it  is  up  to  the  Commis- 
sion to  determine  what  that  changed  condition  may  be. 
I  think  the  Commission  probably  would  say,  after  you 
have  met  the  competition  of  fifteen  cents,  if  the  boat 
raises  its  rate  to  twenty  cents,  that  changed  the  condi- 
tion existing  at  the  time  you  met  the  water  competition 
by  reducing  your  rate  to  fifteen  cents. 

Mr.  PEIRCE.  If  that  was  the  principle,  Mr.  Lath- 
rop,  upon  which  Congress  was  operating,  and  if  that  is 
what  this  Act  means,  why  didn  't  they  go  further  than  that 
and  say  where  a  railroad  reduces  its  rate  in  competition 
not  only  with  a  water  carrier,  but  another  rail  line,  it 
would  have  to  make  application  to  the  Commission?  If 
they  were  actuated  by  the  principle  that  you  are  arguing 
for  why  didn't  they  put  in  railroads? 
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Mr.  LATHEOP.  I  can't  undertake  to  say  why  they 
didn't.  I  am  only  undertaking  to  construe  the  language 
as  it  is  actually  written.  And  it  seems  to  me  that  it  is  not 
equivocal  or  ambiguous — that  the  moment  you  volun- 
tarily establish  a  status  existing  at  a  given  time  by  fix- 
ing a  rate  in  competition  with  a  water  route,  you  can't 
get  away  from  that  status  without  applying  to  and  get- 
ting the  consent  of  the  Commission. 

Mr.  JEFFERY.  I  would  like  to  suggest,  in  answer  to 
Brother  Peirce,  that  I  had  strong  reason  to  believe  that 
a  certain  situation  has  some  bearing  on  this  particular 
phrasing,  and  I  think  it  was  the  Pacific  Coast  States  that 
put  this  particular  phrase  as  it  stands  to-day  in  this 
Act,  because  they  thought  that  the  long  and  short  haul 
clause  might  be  eliminated  by  raising  the  Pacific  coast- 
rates.  The  lower  rate  to  California,  for  instance,  and  to 
some  of  these  inter-mountain  States  was  for  the  pur- 
pose, we  have  always  contended,  of  meeting  competition 
by  the  Horn  and  by  the  Isthmus.  ,  Now,  I  have  very 
strong  reason  for  saying  that  those  Congressmen  out 
there  put  that  in  for  the  very  reason  of  preventing  the 
rail  carriers  from  raising  rates  to  preserve  the  integrity 
of  their  rates  to  the  inter-mountain  States. 

Mr.  LINDLEY.  Aside  from  the  observation  made  by 
Mr.  Lathrop,  that  we  must  pay  some  attention  to  the 
actual  language  used  by  Congress,  irrespective  of  the 
reasons  given  by  Congressmen,  we  all  seem  to  agree  that 
the  object  of  this  provision  was  to  protect  water  carriers 
and  to  prevent  the  rail  companies  from  driving  them 
out  of  business  by  first  meeting  the  water  rates  and  then 
raising  the  rail  rates.  Concerning  the  question  put  by 
Mr.  Patterson  as  to  whether  or  not  the  increase  of  the 
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boat  rate  to  twenty  cents  would  be  a  "changed  condi- 
tion," it  seems  to  me  that  if  so  much  consideration  is  to 
be  given  to  the  supposed  object  of  the  law,  that  it  would 
necessarily  be  construed  to  be  a  "changed  condition;" 
for,  otherwise,  the  rail  carrier  could  not  be  permitted  to 
raise  its  rates  and  thus  the  very  thing  sought  to  be  ac. 
complished  by  the  law — that  is,  the  preservation  of  the 
boat  line — would  be  destroyed,  because  it  having  raised 
its  rate  to  twenty  cents,  it  would  not  get  any  of  the  busi- 
ness unless  the  rail  carrier  were  permitted  to  raise  its 
rate  correspondingly.  It  seems  to  me  that  if  the  clause  in 
question  be  construed  to  be  applicable  only  when  water 
competition  shall  have  been  destroyed,  it  is  equivalent  to 
saying,  that  a  rail  carrier  shall  only  become  subject  to 
the  penalty — ^namely,  inability  to  thereafter  raise  its 
rate  without  consent — when  it  shall  have  been  successful 
in  accomplishing  what  the  law  intends  it  shall  not  en- 
deavor to  accomplish.  I  am  inclined  to  think  that  the 
court  will  hold  that  an  unsuccessful  effort  to  destroy 
water  competition  should  subject  the  carrier  to  the  pro- 
visions of  the  clause  as  well  as  a  successful  effort,  and 
that  the  carrier  thus  unsuccessful  could  not  raise  its 
rates  without  leave  first  liad. 

The  CHAIEMAN.  Mr.  Lindley,  you  say  that  if  the 
water  rate  is  raised  from  fifteen  to  twenty  cents  while 
the  rail  carrier's  rate  remains  at  fifteen  cents  that  that 
is  an  elimination  of  water  competition? 

Mr.  LINDLEY.  I  think  that  then  the  boat  rate  be- 
comes a  mere  paper  rate  and  active  competition  ends. 

The  CHAIEMAN.  If  that  is  an  elimination  of  the 
water  competition  and  you  can't  use  that  fact  to  show 
your  right  to  raise  your  rate,  what  other  condition  could 

Digitized  by  Microsoft® 


283 

you  employ  to  rest  your  application  upon  for  a  raise  in 
the  rail  carrier's  rate  up  to  twenty  cents'? 

Mr.  LINDLEY.  I  don't  know  that  I  would  go  to  the 
extent  of  saying  that  a  boat  line,  simply  because  it  had 
raised  its  rate,  had  absolutely  been  eliminated.  But  I 
say  if  you  are  to  pay  attention  to  the  object  of  the  law 
you  must  permit  the  rail  carrier  to  raise  its  rates,  else 
you  do  eliminate  the  boat  line. 

The  CHAIRMAN.  I  think  the  object  of  the  law  was 
to  keep  the  rail  carrier  down  to  where  he  voluntarily  put 
himself,  and  never  let  him  raise  again  unless  he  can  show 
changed  conditions  other  than  the  elimination  of  the 
water,  competition. 

Mr.  PEIECE.  It  is  suggested  that  is, not  an  L.  &  N. 
view. 

The  CHAIRMAN.  Well,  it  is  the  view  I  have,  and  I 
am  part  of  the  L.  &  N.  I  want  to  illustrate  just  this 
way:  The  Alabama  River  runs  from  Montgomery  to 
Mobile.  There  isn't  much  water  competition  there  now. 
I  don't  know  who  is  to  blame  for  it.  Suppose  it  was  all 
gone  and  the  railway  company  is  operating  its  line  be- 
tween those  two  points,  with  a  rate  at  a  certain  figure, 
originally  put  in  to  compete  with  the  boat  line.  Can  the 
railway  company  ever  raise  that  rate  unless  it  can  show 
to  the  Commission  some  tangible  changed  condition  other 
than  the  driving  out  of  the  boat  competition?  Now,  that 
is  a  concrete  case,  although  covering  only  intrastate 
transportation,  but  used  for  illustration  as  though  it 
were  interstate  transportation.  I  would  like  to  hear  you 
gentlemen  upon  that  point. 

Mr.  MOORE.     Mr.  Chairman,  as  I  understand,  the 
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general  question  presented  is  in  what  cases  it  is  neces- 
sary to  make  application  to  the  Commission. 

The  CHArEMAN.  Well,  I  am  putting  the  question 
in  this  form :  Has  the  Commission  any  power  to  do  that 
which  the  statute  prohibits,  and  is  it  a  mere  discretion 
left  in  the  Commission  to  determine  what  a  changed  con- 
dition is,  and  what  sort  of  changed  conditions  you  could 
bring  about  that  would  justify  an  increase  in  the  rail 
carrier's  rate,  under  the  circumstances  stated. 

Mr.  MOOEE.  I  simply  want  to  say  a  word  with  the  idea 
of  trying  to  illustrate  the  views  of  Mr.  Peirce,  which  I  be- 
lieve are  correct.  The  queseion  is  as  to  the  class  of  cases 
where  rates  are  affected  by  water  competition  in  which 
it  is  necessary  to  make  application  to  the  Commission  for 
power  to  advance  the  rates.  Now,  while  this  particular 
provision  that  we  are  on  appears  in  the  long  and  short 
haul  section,  it  has  no  relation  to  the  essential  features 
of  the  long  and  short  haul  provision.  This  paragraph  is 
an  independent  paragraph  framed  by  Senator  Burton, 
and  at  his  instance  incorporated  in  the  Act.  We  notice 
that  this  paragraph  has  no  allusion  whatever  to  motives, 
to  purposes  with  which  any  rates  are  constructed  or  ap- 
plied. It  contemplates  the  cases  in  which  a  carrier  by 
rail  shall  come  in  competition  with  a  water  carrier.  In 
many  sections  of  this  country — take  it  in  the  Mississippi 
Valley — take  it  in  the  valleys  of  the  rivers  that  make 
from  the  Atlantic  coast  into  the  interior  of  the  South— all- 
rail  rates  are  made  in  competition,  to  a  greater  or  less 
extent,  with  water  rates.  And  so  the  question  is  one  of 
very  great — I  might  say  almost  vast — importance.  Now 
as  to  how  this  provision  should  be  construed,  let  us  see 
if  we  can  test  the  correctness  of  Mr.  Peirce 's  views  by 
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an  illustration.  We  will  say  that  on  the  first  of  January, 
1911,  there  is  a  boat  line  transporting  sugar  from  New 
Orleans  to  Memphis,  and,  as  we  know,  the  Illinois  Cen- 
tral operates  between  those  two  points.  We  will  say  that 
on  that  date  the  Illinois  Central  reduces  its  rates  on  sugar 
between  those  two  points,  and  it  maintains  those  rates 
representing  the  reduction  for  one  year,  and  on  the  first 
of  January,  1912,  it  advances  those  sugar  rates,  and  that 
it  appears  then  that  the  boat  line  has  been  driven  off, 
the  water  competition  has  been  eliminated,  which,  I 
understand,  means  has  been  destroyed.  There  you 
have  under  that  illustration  a  class  of  cases  in  which  it 
is  undoubtedly  necessary  for  the  rail  carrier,  before  it 
attempts  to  advance  its  rates  or  does  advance  its  rates, 
on  or  after  the  first  of  January,  1912,  to  make  application 
to  the  Commission  and  get  the  assent  of  the  Commission. 
That,  I  believe,  is  the  class  of  cases  contemplated  by 
this  provision.  Suppose,  however,  that  on  the  first  of 
January,  1912,  when  this  advance  is  made  by  the  rail 
carrier  that  water  competition  is  just  as  active  as  it  ever 
was  in  its  full  vigor.  The  boat  line  is  still  there,  and  is 
even  more  prosperous  than  it  ever  was.  I  state  the  case 
a  fortiori,  but  it  applies  to  all  cases  where  there  has  not 
been  destruction  or  elimination  of  water  competition.  On 
that  supposition,  why  should  you  go  to  the  Commissioni 
The  Act  says  if  it  shall  be  found  on  the  application  that 
is  presented  that  such  proposed  increase  rests  upon 
dhanged  conditions  oth-er  than^-that  is,  in  addition  to — 
water  competition. 

The  OHAIEMAN.    Oh,  no.  \ 

Mr.  MOOEE.    That  is  what  I  cbnstrue  it  to  toean — 
other  4han -the 'elimination  of  "Water  competition. 
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The  CHAIRMAN.    I  don't  think  it  is  at  all  necessary 
that  the  water  competition  should  be  eliminated. 

Mr.  MOOEE.    It  seems  to  me  that  that  is  necessary,  a 
necessary  and  essential  step,  a  fact  contemplated  by  the 
Act,  before  any  application  is  to  be  made — that  the  water 
competition  must  have  been  eliminated — must  have  been 
destroyed,  and  that  it  is  only  where  there  has  been  elim- 
ination— where  there  has  been  destruction — that  you  are 
required  to  go  before  the  Commission,  and  then  you  must 
show  some  ground,  as,  for  instance,  that  the  volume  of 
the  rail  traffic  has  decreased,  affecting  the  cost  or  value 
of  service,  in  addition  to,  plus,  the  destruction  of  water 
competition.    Now,  if  that  is  not  the  correct  view  let  us 
see  where  we  will  be.    Whenever  rail  carriers — the  L.  & 
N.,  the  Illinois  Central,  Atlantic  Coast  Line,  Central  of 
Georgia,  any  of  the  carriers  notably  operating  in  the 
Southern  territory  and  in  competition  with  the  water 
carriers — have  reduced  their  rates  (motive  is  not  in  the 
case),   there  being  competition  with  the  water  routes, 
then,  whether  the  water  competition  has  been  eliminated 
or  destroyed  or  not,  according  to  the  view  on  the  other 
side,  it  is  necessary  in  order  to  get  any  advance  of  rates, 
that  the  rail  carriers  shall  go  to  the  Commission  and 
make  application.    Where  does  that  land  you!    It  lands 
you  upon  the  idea  that  the  policy  of  this  Act  is  changed 
to  such  an  extent,  by  that  construction  of  the  provision, 
that  in  thousands  and  tens  of  thousands  and  scores  of 
thousands  of  cases  the  Commission  itself  is  vested  with 
the  power  to  initiate  rates,  independent  altogether  of  the 
right  to  review  advances  under  another  section. 

The  CHAIRMAN.    Here  is  a  positive  prohibition. 
Mr.  MOORE.    It  is  to  get  that  power  in  this  way:    It 
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lias  only  to  be  shown  that  the  advances  are  made  by  a 
rail  carrier  that  is  in  competition  and  has  for  some  time 
been  in  competition  with  a  water  carrier,  and  if  that  be 
the  case,  although  the  water  carrier  still  flourishes,  still 
is  making  a  handsome  return  on  its  investment — perhaps 
greater  than  it  made  before — the  rail  carrier  must  go  to 
the  Commission  and  get  permission  to  advance  its  rates 
instead  of  publishing  its  tariffs  as  would  be  done  ordi- 
narily. Now,  that  brings  me  to  the  conclusion  that  Con- 
gress did  not  intend  anything  except  what  Mr.  Peirce  sug- 
gests, namely,  that  where  the  rail  carrier  has  been  suc- 
cessful in  an  effort  to  destroy  water  competition,  then 
it  must  go  to  the  Commission  before  it  can  advance  the 
rates,  and  show  that  conditions  have  supervened  that  are 
independent  of  or  superior  to  this  matter  of  the  elimina- 
tion of  the  competition,  and  only  in  that  event  will  the 
Commission  grant  it  the  power  to  make  the  increase. 

Mr.  BOBBINS.  I  haven't  had  the  advantage  that 
Mr.  Moore  has  of  having  followed  the  debates,  but  I  have 
sometimes  noticed  that  that  is  rather  a  disqualification, 
because  it  is  very  well  known  that  legislatures  do  not . 
always  express  their  intent  very  well  in  the  statutes,  and 
it  is  quite  possible  that  the  intent  expressed  in  debate 
did  not  get  into  the  statute. 

Mr.  MOORE.  You  remember  the  Supreme  Court 
said  that  if  we  relied  upon  what  was  said  in  debate  we 
would  construe  statutes  according  to  the  views  of  the 
most  talkative  members  of  Congress. 

The  CHAIRMAN.  That  has  no  reference  to  this  Con- 
ference, I  suppose. 

Mr.  BOBBINS.  I  can't  quite  conclude,  merely  be- 
cause it  is  demonstrated,  as  I  think  it  is,  that  the  provi- 
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sion  is  unreasonable  and  unwise,  and  therefore  it  does 
not  mean  what  it  says.  It  seems  to  me  a  very  serious 
question,  and  while  it  may  be  true  that  we  ought  not  to  ad- 
mit in  court  or  to  the  public  that  this  clause  means  what 
we  fear  it  does,  yet  we  don't  want  to  blind  ourselves  to 
its  probable  meaning  because  our  policy  must  be  shaped 
upon  our  best  judgment  as  to  how  that  clause  will  be 
interpreted.  I  am  afraid  when  we  get  inlu  court  av^  will 
find  it  is  to  be  interpreted  in  a  way  we  donH  want  to  have 
it  interpreted.  Suppose  a  carrier  has  reduced  its  rates 
in  order  to  meet  the  competition  of  a  steamboat  line.  I 
am  inclined  to  think  we  can  limit  the  clause  to  that  case, 
and  not  'have  it  take  the  wider  scope  suggested.  Now, 
after  having  done  that,  this  carrier  undertakes  to  raise 
its  rates  on  its  own  motion.  If  any  shipper  brings  the 
carrier  into  court  the  shipper  can  show  that  the  carrier 
did  reduce  its  rates  in  order  to  meet  water  competition 
and  then  show  that  it  has  afterwards  increased  its  rates. 
Apparently,  the  carrier  has  done  just  what  this  statute 
says  it  must  not  do  without  a  hearing  before  the  Com- 
mission. I  am  afraid,  however  little  we  like  it,  that  the 
courts  are  going  to  say :  ' '  You  must  go  to  the  Commis- 
sion, under  those  circumstances,  if  you  want  to  raise  the 
rate. ' '  It  is  within  the  power  of  the  Commission  to  allow 
the  increase  if  the  Commission  finds  a  changed  condition. 
I  have  no  doubt  that  it  is  a  changed  condition  of  the  whole 
business  when  the  rate  of  a  competitor  is  raised.  The 
only  question  is  whether  that  i«  a  changed  condition 
"othet  than  the  elimination  of  water  competition."  My 
suggestion  is  that  the  answer  to  this  queseion  would  de- 
pend on  all  the  facts  of  the  case,  and  thsct  it  is  impossible 
to/give  a  general  answer. 
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Mr.  PATTERSON.  Mr.  Eobbins,  with  reference  to 
the  question  as  to  what  is  a  water  route  within  the  mean- 
ing of  this  provision,  I  understand  that  all  east-bound  all- 
rail  rates  from  Kansas  City  to  the  Atlantic  seaboard  are 
made  in  competition  with  the  rail  and  lake  rates  operat- 
ing through  Milwaukee  and  Chicago,  and  the  all-rail  rates 
west-bound  from  the  Atlantic  seaboard  points  as  far  west 
as  Kansas  City  are  made  in  competition  not  only  with  the 
lake  and  rail  rates,  but  made  in  competition  with  the 
rates  of  rail  and  ocean  lines  operating  through  Galves- 
ton, Ne-wport  News,  Norfolk,  etc.  Now,  are'  those  lake 
and  rail  routes  and  those  ocean  and  rail  routes  water 
routes  within  the  meaning  of  that  provision?    , 

Mr.  BOBBINS.  I  think  we  ought  to  contend  steadily 
that  they  are  not,  but  I  don't  feel  entirely  easy  about  the 
matter. 

A  CONFEREE.  I  want  to  dissent  very  strongly 
from  Mr.  Moore's  view  that  this  provision  contains  no 
intimation  that  there  was  any  purpose  or  motive  to  be 
considered  when  the  rate  was  reduced.  On  the  contrary, 
I  think  that  it  applies  to  such  cases  where  the  purpose 
or  motive  was  instigated  by  or  suggested  by  competi- 
tion. He  has  construed  the  provision  as  if  it  read 
"wherever  a  carrier  by  railroad  which  is  in  competition 
with  a  water  route  shall  reduce  its  rate — . ' '  That  is  not 
the  way,  in  fact,  the  provision  reads.  It  says  "when  a 
carrier  by  railroad  shall,  in  competition,  reduce  its  rate 
to  competitive  points,"  indicating  that  the  purpose,  if 
not  the  sole  purpose,  the  paramount  purpose  and  motive, 
of  the  reduction  is  to  meet  the  competition  of  the  water 
route  to  a  competitive  point. 

Mr.  MOORE.     Suppose  that  there  is  no  motive  in- 
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yoived— the  rail  carrier  and  the  water  carrier  simply 
happen  to  be  in  proximity  to  each  other.  They  make 
their  rates  without  any  reference  at  all  to  the  business  of 
each  other.    Do  you  think  this  statute  applies? 

A  CONFEEEE.  I  think  it  applies  wherever  it  can 
be  established  as  a  fact  or  you  admit  the  purpose;  where- 
ever  there  is  a  well-defined  purpose,  a  conscious  motive ; 
wherever  that  can  be  established  as  a  fact,  that  you  did 
it  to  meet  the  competition  of  a  water  route. 

Mr.  EDGAE  J.  EICH.  I  feel  compelled  to  agree  with 
those  who  feel  that  you  have  got  to  go  to  the  Commission 
for  relief,  but  on  the  question  as  to  whether  the  Commis- 
sion has  power  to  grant  relief — 

The  CHAIEMAN.  The  question  comprehends  both 
points.  The  question  is  whether  this  raise  by  the  water 
route  to  twenty  cents  can  be  met  by  the  rail  carrier  with- 
out the  consent  of  the  Commission ;  and  the  second  branch 
of  the  question  is,  has  the  Commission  power  to  grant 
such  consent. 

Mr.  EDGrAE  J.  EICH.  Is  the  latter  question  before 
the  house? 

The  CHAIEMAN.  It  is  all  in  one  question. 
Mr.  EDGAE  J.  EICH.  Everything  turns  upon  the 
expression  "elimination  of  competition."  Now,  I  was 
troubled  by  what  Mr.  Bunn  said  in  his  analysis  of  that 
expression,  but  I  would  like  to  hear  from  him  on  this 
point :  Can  it  be  said  that  there  is  elimination  or  compe- 
tition when  the  water  line,  fifteen  minutes  after  it  has 
raised  its  rate  to  twenty  cents,  can  put  it  back  to  fifteen! 
Is  that  elimination  of  competition? 

Mr.  WOOD.  Mr.  Chairman,  it  seems  to  me  that  those 
gentlemen  who  insist  that  whatever  may  have  been  the 
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purpose  of  this  clause  and  whatever  may  have  been  the  ^ 
real  intention  of  Congress  in  enacting  it,  that  still,  al- 
though it  is  conceded  that  the  purpose  was  to  protect  the 
water  carriers  from  being  driven  out  of  competition,  off 
from  the  face  of  the  map,  that  nevertheless  wherever 
that  competition  has  been  met,  that  the  rail  carrier  can 
not  thereafter  raise  its  rates  without  the  consent  of  the 
Commission,  even  though  the  water  carrier  may  still  be 
in  business,  because  the  literal  construction  of  the  section 
as  they  read  it  does  not  warrant  that  construction  and 
that  we  can  not  go  into  the  intention,  but  must  take  the 
literal  construction  as  it  stands  in  each  instance — ^have 
thus  introduced  into  the  construction  of  this  section  as  a 
basis  for  their  argument  a  reference  to  the  intention  of  the 
law  which  is  not  and  would  not  be  warranted  by  the  literal 
construction  of  the  Act  itself,  because  they  all  of  them 
proceed  upon  the  assumption  thait  the  prohibition  is 
against  raising  your  rate  when  it  was  reduced  for  the 
purpose  of  meeting  the  water  route.  Now,  that  is  not 
what  the  provision  says.  The  provision  says  whenever  a 
carrier  by  railroad  shall,  in  competition  with  a  water 
route  or  routes,  reduce  the  rates;  whenever  a  carrier 
shall,  in  competition  with  a  water  route  or  routes,  reduce 
the  rate  on  the  carriage  of  any  species  of  freight  to  or 
from  competitive  points,  that  then,  etc.,  it  can  not  be 
increased  except  under  certain  circumstances.  Now,  the 
literal  construction  of  that  section  would  be  that  it  would 
not  be  necessary  for  the  rail  carrier  to  reduce  its  rate 
to  the  level  of  the  water  carrier's  rate,  but  that  if  it 
made  any  reduction  whatever  in  a  rate  between  points 
where  competition  existed  with  a  water  carrier  it  could 
not  increase  that  rate  without  going  to  the  Commission 
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and  getting  its  authority.  It  seems  to  me  if  you  take  the 
literal  construction  of  the  Act  that  is  what  it  means  and 
that  therefore  in  construing  the  law  we  are  both  of  us 
taking  into  consideration  the  intention  of  Congress  and 
the  purpose  of  the  enactment.  Now,  I  take  it  that  we  are 
all  agreed  that  the  purpose  of  the  enactment  was  to  pi"e- 
yent  these  water  carriers  from  being  driven  out  of  busi- 
ness, and  that  that  intention  will  be  carried  out  by  per- 
mitting the  rail  carrier  to  increase  its  rate,  even  without 
the  consent  of  the  Commission,  where  the  water  compe- 
tition still  txists,  and  that,  therefore,  the  construction 
which  Mr.  Moore  places  upon  the  words  "changed  condi- 
tions other  than  the  elimination  of  water  competition,"  is 
the  proper  construction,  meaning  thereby  conditions  in 
addition  to  the  elimination  of  water  competition.  That 
is  a  perfectly  fair  construction  of  the  language  as  it 
stands,  and  it  comports  with  the  purpose  and  the  inten- 
tion of  Congress.  Now,  why  we  should  go  into  the  pur- 
pose and  intention  of  Congress  to  read  into  this  section 
the  provision  that  the  rate  which  was  made  must  be  a 
rate  which  meets  the  water  route  and  not  go  the  whole 
distance  and  construe  the  whole  section  in  conformity 
with  the  purpose  and  inteneion  of  Congress,  I  am  at  a 
loss  to  understand. 

Mr.  BRIGHT.  It  seems  to  me  that  Mr.  "Wood  gives 
the  wrong  grammatical  meaning  to  the  language.  He 
construes  this  language  as  if  it  were  ''whenever  a  car- 
rier by  railroad  shall,  in  competition  with  a  water  route 
or  routes,  reduces  its  rates  for  any  purpose. ' '  Now,  that 
is  not  the  meaning  of  that  language.  The  meaning  of 
that  language,  it  seems  to  me,  is  deduced  by  paying 
more  attention  to  the  relation  of  the  words  "whenever  a 
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carrier  by  railroad  shiall,  in  competition,  witlj  a  water 
route  or  routes,  reduce  its  rates."  Now,  that  means, 
as  Mr.  Bunn  and  Mr.  Lathrop  hold,  whenever  by  reason 
of  the  competition  with  those  water  routes  they  shall  re- 
duce their  rates — ^whenever  that  exists  as  a  fact — in  that 
case,  whether  the  water  competition  is  eliminated  or  not, 
the  language  says  the  rail  carrier  must  apply  to  the 
Commission  for  permission  to  raise  its  rates. 

Mr.  WOOD.  Mr.  Bright,  suppose  the  rail  carrier 
reduces  its  rate  so  that  there  is  a  differential  of  one  or 
two  cents.  Do  you  take  it  that  that  rate  can  be  raised? 
That  differential  may  be  of  such  a  nature  that  the  ship- 
pers, in  order  to  get  the  more  expeditious  transportation 
by  rail,  would  prefer  to  ship  by  rail  and  pa,y  the  one  or 
two  cents. 

Mr.  BEIGHT.  If  the  railroad  reduces  its  rate  one 
or  two  cents  or  any  other  amount  by  reason  of  the  com- 
petition of  a  water  route — if  that  is  the  inducing  cause, 
as  a  matter  of  fact,  I  say  "Yes." 

Mr.  PATTERSON.  Mr.  Chairman,  I  hope  very  much 
that  the  Conference  will  not  disagree  with  the  views  ex- 
pressed by  Mr.  Moore,  Mr.  Pierce,  and  Mr.  Wood,  be- 
cause I  fear  we  will  find,  jnst  as  Mr.  Moore  pointed  out, 
that  perhaps  70  or  80  per  cent  of  all  the  rates,  made  in 
this  country  were  made  in  conipetition  with  water  routes. 
The  contrary  view  means  practically  turning  over  to  the 
Interstate  Commerce  Commission  absolutely  the  entire 
rate-making  power,  which  certainly  was  not  the  intention 
of  Congress.  Now,  it  may  be  said  that  the,  construction 
that  those  gentlemen  have  put  upon  the  water  route  pro- 
vision is  a  forced  one,  and  reads  something  into  the  Act 
which  did  not  exist  there  before.    But  even  if  that  is  so. 
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that  construction  is  nothing  like  as  forced  as  the  con- 
struction already  put  upon  the  Act  by  the  Supreme  Court 
of  the  United  States.  Section  10  of  the  Interstate  Com- 
merce Act  expressly  reserves  to  every  shipper  his  .com- 
mon law  right  for  damages.  The  Supreme  Court  of  the 
United  States,  in  the  Abilene  case,  has  held  that  the 
shipper  has  no  common  law  remedy  for  damages  for  an 
unreasonable  rate.  Section  23  of  the  Interstate  Com- 
merce Act,  in  the  plainest  language  ever  written,  says 
that  every  shipper  shall  have  the  right  to  the  writ  of 
mandamus  to  enforce  an  equitable  division  of  cars.  The 
Supreme  Court  of  the  United  States  in  the  Pitcairn  case 
held,  notwithstanding  that  flat  provision,  that  the  remedy 
did  not  exist,  in  the  absence  of  a  prior  determination  by 
the  Commission,  because  the  continued  existence  of  the 
remedy  was  absolutely  inconsistent  with  the  fundamental 
purpose  of  the  Act.  I  submit  that  the  view  that  we  must 
make 'application  to  the  Commission  in  every  case  where 
w'e  are  to  advance  a  rate  made  in  opposition  to  a  water 
route,  that  such  view  is  flatly  contradictory  of  the  fun- 
damental purpose  of  the  Act  that  the  rates  should  be 
made  by  the  carriers  subject  to  appeal  to*  the  Commission 
with  respect  to  their  reasonableness  or  non-discrimina- 
tory character. 

Mr.  LINDLEY.  I  think  Mr.  Eich  propounded  a  ques- 
tion to  Mr.  Bunn.  I  don't  know  wiiether  he  got  an 
answer  or  not. 

Mr.  BUNN.  I  know  what  the  question  was,  I  think, 
and  am  willing  to  answer  it.  Mr.  Eich  asked  whether  I 
would  say  that  the  competition  had  been  eliminated  in 
cases  put  in  this  question  of  Mr.  Patterson's — 
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Mr.  EDGAE  J.  EICH.  When,  as  a  matter  of  fact, 
the  water  line — 

Mr.  BUNN.  — ^has  raised  its  rate.  Now,  my  thought 
about  that  is  this :  I  think  it  was  expressed  by  Mr.  Bob- 
bins admirably,  that  no  broad  and  absolute  answer  can 
be  made  to  that  question,  and  it  is  a  question  which  will 
be  answered  in  different  ways,  according  to  the  facts  of 
each  particular  case.  But  in  the  case  which  I  thi^k  Mr. 
Patterson  means  to  put,  it  seems  to  me  the  water  competi- 
tion has  been  eliminated,  which  is  substantially  this  case : 
The  boat  line  has  been  charging  fifteen  cents  and  the  rail 
line  twenty.  The  rail  line  reduces  to  fifteen  cents  to 
meet  the  boat  competition.  The  result  is  that  the  rail- 
road takes  the  business,  or  makes  the  business  of  the 
boat  so  unprofitable  that  at  a  later  day  the  boat  man 
comes  around  and  says,  "I  am  sick  of  this.  I  am  going 
out  of  the  competition.  I  will  raise  my  rate  to  twenty 
cents."  It  does  seem  to  me,  gentlemen,  that  that  is  an 
elimination  of  that  competition.  The  boat  liue  has  some- 
thing else  to  live  on  and  goes  ahead  doing  business  on 
that  something  else.  And  if  raising  its  rate  five  cents 
puts  it  out  of  the  particular  business  in  question,  th& 
competition  is  eliminated  because  the  boat  line  does  not 
take  any  of  that  particular  business. 

The  CHAIRMAN.  In  that  case,  Mr.  Bunn,  assuming 
it  is  eliminated  in  the  manner  you  have  described,  can 
the  railroad  carrier  use  that  fact  to  establish  a  changed 
condition,  in  order  to  put  its  rate  back  to  twenty  cents? 

Mr.  BUNN.  To  be  logical,  I  think  I  must  say  not, 
because  if  it  is  an  elimination  of  water  competition  it  is 
certainly  not  a  circumstance  other  than  water  competi- 
tion. 
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Mr.  EOBBINS.  May  it  not  be  in  cases  of  that  kind 
a  boat  line  which  in  the  first  instance  has  made  a  low  rate 
on  some  article  afterwards  got  such  a  volume  of  lucra- 
tive business  that  it  wants  to  shut  out  the  great  volume  of 
fifteen-cent  business,  and  therefore  raises  the  rate?  '  In 
that  case  it  would  not  be  an  elimination  of  water  compe- 
tition. 

Mr.  BUNN.  That  is  what  I  mean  when  I  say  I  agree 
with  you  that  every  case  rests  upon  its  own  footing.  Now 
I  have  another  suggestion.  I  don't  know  how  good  it  is, 
but  it  is  an  impression  that  I  came  here  with,  and  one 
which  the  gentlemen  I  have  talked  with  are  not  inclined 
to  agree ;  but  if  it  is  a  good  suggestion  it  relieves  us  from 
the  trouble  which  Mr.  Peirce  and  Mr.  Moore  and  all  of 
us  see.  Now,  this  clause  we  are  talking  about,  while  it 
was  proposed  by  Mr.  Burton  to  meet  a  certain  condition, 
was  put  into  Section  4  and  must  be  read  with  reference 
to  the  whole  section.  And  looking  at  Section  4  broadly, 
taking  it  from  end  to  end,  we  find  it  starts  out  with  a 
prohibition  against  the  carrier  departing  from  the  long 
and  short  haul  rate.  And  then  it  provides  how  the  car- 
rier may  be  relieved  from  that  by  application  to  the 
Commission.  And  then  it  puts  on  a  further  provision 
which  naturally  would  be  read  as  part  of  the  sam6  sub- 
ject.   It  says : 

Whenever  a  carrier  by  railroad  shall,  in  competi- 
tion with  a  water  route  or  routes,  reduce  the  rates, 
etc. 

I  suggest  whether  we  can't  maintain  with  very  good 
reason  that  that  means  reducing  the  rates  in  violation  of 
the  fourth  section  as  hereinbefore  provided,  and  if  it  can 
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be  confined  to  such  reductions  as  are  permitted  by  the 
Commission  in  violation  of  the  fourth  section,  nine-tenths 
of  this  practical  difficulty  which  has  been  indicated  dis- 
appears. 

Mr.  TRABUE.  Mr.  Chairman,  this  question,  as  has 
been  shown  by  the  discussion,  has  assumed  considerable 
difficulty.  Now,  taking  the  points  in  inverse  order — ^first 
does  the  water  carrier's  raising  the  rate  make  a  changed 
condition,  and  is  it  a  changed  condition  other  than  the 
elimination  of  water  competition  I  It  seems  unquestion- 
ably that  it  would  be  a  changed  condition.  The  rate  had 
been  reduced.  Now,  the  rate  has  been  raised  by  the 
water  carrier,  and  that  is  a  changed  condition,  and  it  is 
not  the  elimination  of  water  competition.  It  is  actually, 
therefore,  in  the  very  words  of  the  statute,  a  changed 
condition  other  than  the  elimination  of  water  competition. 
Secondly,  is  it  necessary  to  go  to  the  Commission?  The 
words  are  that  after  the  rail  carrier  has  reduced  its  rate 
it  shall  not  raise  it  unless,  after  a  hearing  by  the  Com- 
mission, it  shall  he  found  that  the  proposed  increase  rests 
upon  changed  conditions,  thereby  impliedly  making  a 
hearing  by  the  Commission  a  condition  precedent  to  the 
raising  of  the  rate,  even  under  the  changed  conditions. 
But  behind  these  questions  is  the  difficult  question  on  the 
words  "whenever  a  carrier  shall,  in  competition  with  a 
water  route  or  routes,  reduce  its  rates  on  the  carriage 
of  any  species  of  freight,"  etc.  Does  the  statute  mean, 
as  has  been  suggested  here  by  so  many,  simply  the  reduc- 
tion of  a  rate  of  a  railroad,  which  rate  has  been  made  in 
competition  with  some  particular  water  competitor,  or 
water  competitors  generally,  for,  as  Mr.  Moore  says,  the 
situation  would  apply  to  almost  all  the  rates,  certainly  on 
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railroads  that  are  anywhere  near  the  seaboard  or  are 
contiguous  to  the  lake  competitions.  That  latter  can 
hardly  be  meant,  and  that  the  Act  applies  to  every  rate 
of  the  railroad  which  is  reduced  because  it  happens  that 
such  railroad  makes  that  rate,  or  some  rates,  in  competi- 
tion with  some  water  route.  As  Mr.  Bobbins  has  sug- 
gested, the  statute  applies  to  a  more  specific  case,  to  some 
boat  which  is  running  upon  some  small  stream  or  other- 
wise, and  you  must  confine  the  enactment  to  the  reason 
of  the  law;  that  is,  the  case  where  the  competition 
has  been  eliminated.  And  aren't  we  driven,  then,  to  the 
alternative  of  construing  the  Act  to  apply  only  in  the 
case  where  the  competition  has  been  eliminated  and  where 
the  power  to  make  whatever  rates  it  pleases  has  thereby 
fallen  into  the  grasp  of  the  railroad,  or  to  making  it 
apply  to  every  rate  that  is  in  competition  with  water  and 
is  reduced  at  all !  Now,  if  we  have  that  alternative,  must 
not  we  come  to  the  conclusion  that  the  enactment  must  be 
construed  to  mean  what  it  was  intended  to  accomplish, 
namely,  to  prevent  the  destroying  of  water  competition 
and  then  raising  the  rate  after  the  monopoly  is  within 
the  grasp  of  the  railroad,  and  that  the  elimination  of 
the  water  competition  is  a  condition  precedent  to  the 
operation  of  the  section!  It  seems  to  me  we  liave  strong 
grounds  for  so  contending. 

The  CHAIRMAN.  I  wish  to  state  we  passed  the 
question  involving  the  constitutionality  of  this  water 
route  provision.  I  don't  know  that  it  is  appropriate  to 
give  my  view  about  this  matter  at  this  time,  but  I  am 
clearly  of  the  opinion  that  it  is  unconstitutional,  and  that 
would  settle  the  whole  matter,  if  we  could  have  the  courts 
so  hold.     I  believe  that  Congress  intended  to  place  a 
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pumshmeiit  upon  the  railroad  carriers  for  driving  out 
water  competition,  and  when  they  had  once  accomplished 
it  they  could  never  raise  their  rates  unless  they  showed 
a  changed  condition,  material  and  substantial,  other  than 
the  elimination  of  that  water  competition.  A  railroad 
carrier  has  at  all  times  and  under  any  circumstances, 
the  right  to  charge  just  and  reasonable  rates.  To  illus- 
trate, we  will  say  a  rate  upon  a  certain  commodity  was 
fifty  cents  before  the  competition  began,  and  in  order  to 
drive  out  the  boat  competition,  which  we  will  illustrate 
by.  saying  it  was  twenty-five  cents  on  the  same  commod- 
ity, the  railroad  carrier  went  under  it  and  made  it  twenty 
cents  and  thereby  drove  out  the  water  competition,  and 
after  it  had  done  that  it  wants  to  go  back  to  its  fifty-cent 
rate,  which  was  reasonable  and  just  all  the  time  and  is 
still  for  the  service  performed.  Congress  has  under- 
taken, without  investigation  and  without  a  judicial  hear- 
ing, to  prevent  the  rail  carrier  from  going  back  to  that 
just  and  reasonable  rate,  after  it  has  driven  out  water 
competition,  and  I  maintain  that  that  is  an  unconstitu- 
tional provision.  It  is  a  denial  of  a  property  right  with- 
out a  judicial  hearing,  and  that  was  the  very  object  of 
Congress  when  it  framed  this  provision  tacked  on  to 
Section  4. 

Mr.  BUNN.  Colonel  Stone,  how  can  you  avail  your- 
self of  that  constitutional  objection  when  you  reduce  a 
rate  in  future  in  the  way  you  have  described,  with  the 
statute  on  the  books  and  held  up  before  your  face? 

The  CHAIEMAN.  The  simple  fact  that  we  have 
reduced  our  rate  in  order  to  drive  out  a  competitor  does 
not  deprive  us,  in  my  opinion,  of  the  constitutional  right 
to  charge  at  all  times  a  just  and  reasonable  rate ;  and  if 
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we  have  used  this  reduced  rate  for  the  purpose  of  driving 
out  a  competitor,  after  we  have  accomplished  it  we  can 
not  be  prevented  from  going  back  to  our  just  and  rea- 
sonable rate  for  the  service  performed.  It  is  intended 
as  a  burden  and  a  punishment  to  be  laid  on  the  railroad 
carrier  for  driving  out  water  competition,  ,and  it  is  in- 
tended to  be  accomplished  without  a  judicial  hearing  as 
to  what  constitutes  a  just  and  reasonable  rate  after  the 
competition  by  water  has  been  driven  out.  I  say  we 
can't  be  thus  deprived  of  that  property  right  in  this 
manner.  And  when  we  reach  the  conclusion  that  this 
provision  is  unconstitutional  and  void,  all  these  prelim- 
inary questions  must  go  by  the  board.  I  don't  believe 
that  this  provision  will  stand  for  a  moment  when  it  is 
properly  presented  to  a  court  of  justice. 

Mr.  LATHROP.  Colonel,  assuming  it  is  constitu- 
tional, what  is  your  view? 

The  CHAIRMAN.  My  view  is  simply  this,  that  you 
can't  use  the  elimination  of  water  competition  as  a 
ground  for  increasing  your  rate.  You  must  go  to  the 
Commission,  in  the  first  place,  to  increase  your  rate  after 
you  have  once  reduced  it,  and  you  can't  then  raise  it 
by  simply  showing  your  water  competition  has  been  elim- 
inated. You  must  show  something  else  of  a  more  sub- 
stantial character.  And  I  don''t  agree  that  because  the 
water  route  has  changed  its  rate  a  changed  condition 
exists.  I  think  it  must  be  a  tangible,  substantial  changed 
condition,  as  between  the  two  routes,  other  than  a  mere 
decrease  or  increase  of  rates,  and  if  you  can't  show  that 
condition  then  the  Commission  has  no  power  to  increase 
your  rates.  Now,  I  want  to  assume  this :  Supposing  the 
water  route  competition  has  been  totally  eliminated,  and 
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you  can't  show  any  other  changed  condition.  The  rail 
carrier,  when  found  in  that  condition,  under  this  pro- 
vision can  never  increase  that  rate,  although  it  would  lose 
money  by  operating  under  it,  unless  it  can  show  to  the 
Commission  some  other  changed  condition.  And  suppose 
there  is  no  other  changed  condition.  The  water  competi- 
tion has  gone  out  and  been  destroyed.  Is  the  rail  carrier 
to  be  held  down  by  this  provision  to  that  unreasonably 
low  rate  that  does  not  compensate  it  for  the  services  per- 
formed! This  provision,  if  literally  construed,  keeps  the 
rail  carrier  in  that  helpless  condition  and  we  have  no 
relief  even  through  the  Commission  in  that  state  of  case. 

Mr.  EDGAE  J.  RICH.  Mr.  Chairman,  I  am  pro- 
foundly impressed  with  what  you  have  said,  and  it  sim- 
ply fortifies  the  position  taken  by  Mr.  Patterson,  that 
the  court  will  go  a  long  way  to  give  this  clause  a  reason- 
able interpretation.  This  discussion  this  afternoon,  be- 
ginning with  the  discussion  by  Mr.  Moore  and  Mr.  Peirce, 
and  followed  by  this  other  discussion,  has  changed  my 
mind  entirely  as  to  the  advice  I  should  be  willing  to  give 
my  clients,  and  I  am  now  willing  to  advise  them  to  in- 
crease their  rates  without  going  to  the  Commission. 
And  I  think  we  have  gotten  tremendous  advantage  from 
discussion. 

Mr.  CHAIRMAN.  Gentlemen,  do  we  want  to  answer 
this  question  categorically  I  The  first  question  is,  do  we 
have  to  go  to  the  Commission?    We  will  answer  that  first. 

COL.  COLSTON.  I  am  going  to  ask  that  this  vote 
be  taken  as  a  rising  vote,  in  view  of  the  importance  of 
the  subject. 

Mr.  LATHEOP.  In  view  of  the  action  we  took  in 
regard  to  another  question  of  importance  where  there 
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was  a  divergence  of  view,  before  Mr.  Bobbins  came,  I 
move  we  take  the  same  action  in  regard  to  this,  that  this 
question  be  passed,  at  least  for  the  present,  without 
answer. 

Mr.  PEIECE.  Without  taking  a  vote  I  would  like 
to  know  really  how  all  of  the  members  of  this  Confer- 
ence feel  on  this  question. 

The  CHAIRMAN.  Well,-  we  will  take  an  informal 
vote;  we  need  not  record  it. 

Mr.  LATHROP.  I  am  opposed  to  that.  We  didn't 
take  an  informal  vote  on  the  question  Mr.  Patterson  had 
raised.  It  was  moved,  after  full  discussion,  that  it  be 
passed  without  a  vote,  and  it  was  so  passed  and  there 
was  no  formal  or  informal  vote.  An  informal, vote  may 
go  to  the  Commission  and  be  quoted  just  as  much-  as  a 
formal  vote. 

Mr.  PEIRCE.    I  withdraw  the  suggestion. 

The  CHAIRMAN.  The  motion  is,  then,  gentlemen, 
whether  this  question  shall  be  referred  for  answer  for 
the  present.  Those  in  favor  will  say  "Aye;"  contrary, 
"No."  The  "Ayes"  seem  to  have  it.  Those  in  favor 
of  deferring  this  question  to  some  other  time — during 
the  Conference.  I  suppose,  is  meant;  or  is  that  an  indefi- 
nite postponement? 

COL.  COLSTON.  Whenever  we  get  to  anything  real 
hard  we  do  what  I  call — without  intending  to  be  offen- 
sive— skunking.  I  don't  know  how  the  rest  of  the  gen- 
tlemen feel,  but  I  confess  I  came  here  to  learn  something, 
and  whenever  we  get  to  a  real  knotty  thing  where  I  want 
to  have  the  deliberate  opinion  of  learned  gentlemen,  then 
they  say,  "Let  us  put  that  off;  don't  let  us  commit  our- 
selves on  that  subject."    If  we  keep  that  up  I  think  the 
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real  purpose  of  the  Conference,  as  far  as  I  am  concerned, 
meets  somewhat  with  failure.  I  don't  desire  to  make  any 
argument,  but  I  am  very  heartily  and  confidently  in 
agreement  with  the  views  expressed  by  Mr.  Moore  so 
ably  and  by  Mr.  Peirce  with  equal  ability  as  to  what  this 
means.  I  believe  that  there  was  a  condition — a  well- 
known  condition — in  this  country;  a  condition  that  was 
made  rank  and  notorious  by  conduct  such  as  (again  with- 
out intending  to  be  offensive)  was  carried  on  by  the 
Standard  Oil  Company  and  carried  on  by  the  great  trusts 
of  crushing  out  competition.  Competition  is  regarded  in 
the  law  as  a  thing  of  extreme  value,  something  that  is  to 
be  preserved.  The  people  seem  to  think  they  have  a 
vested  right  in  the  preservation  of  competition.  And  it 
was  to  preserve  competition  that  this  provision  of  this 
law,  in  my  judgment,  was  enacted.  I  don't  think  we 
have  got  to  go  to  the  debate?  in  Congress  to  find  out 
what  this  section  means.  I  think  the  section  speaks  for 
itself.  I  think  the  meat  of  the  meaning  of  this  section, 
or  this  provision  I  am  talking  about  now,  is  ascertained 
by  reference  to  the  words  in  the  concluding  line — ' '  other 
than  the  elimination  of  water  competition."  If  Senator 
Burton,  of  Cleveland,  drew  that,  as  they  say  he  did,  he 
had  in  mind  what  was  occurring  every  day  in  his  obser- 
vation on  Lake  Erie  and  the  other  Great  Lakes — that  is, 
that  boat  lines  have  been  destroyed  and  destroyed  delib- 
erately by  the  power  of  the  railroads  in  driving  them  out 
by  a  temporary  reduction  of  rates,  then  intending  after 
they  got  rid  of  them  to  back  to  a  former  and  higher  rate. 
That  is  the  thing  that  was  aimed  at  by  that  provision  of 
the  law,  and  I  believe  that  the  meaning  of  that  provision 
is  that  when  the  rail  carrier  has  done  this  thing,  has  ac- 
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complished  this  purpose,  then  it  can't  say,  "I  want  to 
reap  the  reward  of  my  policy  by  raising  this  rate,"  and 
when  it  comes  to  raise  it  this  Act  says,  "Why  do  you 
want  to  raise  the  rate  now  when  you  were  willing  for  a 
certain  time  to  carry  on  this  traffic  at  a  reduced  rate?" 
"Well,"  the  carrier  says,  "I  reduced  my  rate  to  get  rid 
of  that  water  competition.  Now  that  I  am  rid  of  it,  I 
want  to  go  back  to  my  old  rate."  And  the  law  says, 
"You  must  show  some  better  reason  than  that."  That  is 
what  is  meant  by  the  changed  conditions — that  you  must 
show  some  better  reason  for  going  back  to  your  old  rate 
than  that  you  have  changed  your  rate  to  get  rid  of  water 
competition.  You  have  gotten  rid  of  it  and  now  want  to 
go  back  to  the  former  condition.  And  I  fervently  believe 
that  the  meaning  of  this  law  is  that  when  the  carrier  has 
succeeded  in  destroying  the  boat  line,  after  having  done 
that,  he  must  abide  by  those  reductions  that  enabled  him 
to  destroy  the  boat  line,  and  he  can't  go  back  and  raise 
himself  to  his  former  rate.  But  I  believe,  on  the  other 
hand,  that  if  the  rail  carrier  has  engaged  in  this  compe- 
tition with  a  boat  line  and  he  gets  sick  of  the  job  and  the 
boat  liae  can  give  him  the  laugh  and  say,  "My  service  is 
so  good  that  I  can  meet  your  competition  and  can  do 
more  than  that — I  can  raise  my  rate  and  get  along,"  and 
the  rail  carrier  then  says,  "I  will  give  it  up" — I  believe 
he  can  go  back  to  his  former  rate,  without  the  leave  or 
license  of  the  Interstate  Commerce  Commission  or  any- 
body else.  And  I  arii  in  favor  of  meeting  this  question 
right  square  in  the  face  and  saying  what  we  think  about 
it,  and  not  running  away  from  it  or  postponing  it,  but 
facing  it.  I  am  willing  to  answer  it  and  take  the  conse- 
quences.   And  I  am  going  to  ask — I. don't  know  whether 
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it  is  in  order,  in  view  of  the  condition  of  the  motion  now^ — 
that  we  have  a  vote  on  this  matter  and  that  every  man  go 
on  record. 

Mr.  BOBBINS.  I  hope  the  gentleman  is  right,  and  I 
hope  so  mnch  he  is  right  that  I  don't  want  to  have  ns  do 
anything  here  that  will  stand  in  the  way  of  his  being 
proved  to  be  right.  This  is  not  a  court;  it  is  not  a  legis- 
lature. We  are  here  to  confer  together  and  exchange 
opinions,  and  any  action  on  our  part  is  all  out  of  place, 
in  my  judgment.  We  are  here  to  exchange  opinions  and 
that  is  all.  I  confess  that  I  am  very  much  influenced 
by  the  reasoning  of  the  gentlemen  who  have  taken  the 
floor  in  this  debate.  I  would  not  be  in  the  least  degree 
influenced  by  a  vote,  nor  do  I  think  any  other  reasonable 
man  would  be. 

COL.  COLSTON.  My  idea  is  that  the  vote  is  the 
thing — that  we  can  talk  a  great  deal — 

Mr.  BUNN.    It  seems  to  me  discussion  is  the  thing. 

Mr.  BOBBINS.  We  have  no  power.  Our  action  has 
absolutely  no  weight  whatever. 

The  CHAIRMAN.  Gentlemen,  the  motion  to  defer 
is  the  question  in  order  now. 

Mr.  BOBBINS.  And  I  really  think,  however  much 
some  of  us  would  like  to  agree  with  the  position  just 
taken,  we  do  not  feel  quite  able  to  do  it,  yet  we  hope  you 
are  right.  I  don't  want  to  stand  up  here  and  make  a 
vote.  It  embarrasses  me,  because  if  I  declare  myself 
with  others'  here  it  may  get  to  the  Interstate  Commerce 
Commission. 

COL.  COLSTON.  The  only  difference  is,  Mr.  Bob- 
bins, that  everybody  hasn't  talked  or  expresseci  his  views. 
That  is  the  only  reason.    He  hasn't  expressed  his  views 


Digitized  by  Microsoft® 


306 

by  making  an  argument,  bnt  he  does  do  that  by  giving  a 
vote. 

Mr.  BOBBINS.  I  have  got  to  advise  a  client.  It 
would  not  do  me  the  slightest  good,  after  I  got  my  client 
in  jail,  to  say  that  ninety-nine  out  of  a  hundred  here  had 
a  different  opinoin  than  the  court.  And  I  confess  where 
I  am  risking  jail  for  my  client,  or  very  serious  pecuniary 
consequences  either,  I  could  not  pay  much  attention  to 
a  majority.    All  I  can  pay  attention  to  is  reasoning. 

Mr.  EDGAR  J.  EICH.  It  seems  to  me  the  danger  of 
our  clients  getting  into  trouble  is  very  small.  We  are 
going  to  publish  the  rates,  whatever  we  do.  There  is  to 
be  no  departure  from  tariffs.  It  seems  to  me  this  ques- 
tion can  be  put  in  this  way  so  that  a  goodly  number  of 
the  gentlemen  here  will  vote  in  favor  of  it,  and  it  won't 
hurt  the  position  Mr.  Robbins  suggests.  I  always  dislike 
to  differ  from  my  over-lord.  How  would  it  do  to  put  the 
question  in  this  way: 

Resolved,  that  we  may  safely  advise  our  clients, 
under  the  circumstances  of  this  question,  that  they 
may  raise  rates  without  going  to  the  Commission. 

It  strikes  me  that  that  may  be  voted  for  by  all  those 
who  agree  with  Mr.  Moore  and  Mr.  Peirce  and  the  Chair- 
man, and,  I  think,  with  Mr.  Patterson. 

Mr.  BUNN.  Do  you  mean  the  existing  low  rates  or 
the  ones  we  make  in  future  1 

Mr.  EDGAR  J.  RICH,  'The  ones  we  make  in  the 
future. 

The  CHAIRMAN.  We  have  already  passed  on  the 
proposition  that  this  whole  provision  is  prospective,  and 
not  retroactive  on  rates  heretofore  reduced  by  the  rail 
carriers  in  competition  with  water  routes. 
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Mr.  PEIRCE.  I  don't  understand  that  it  is  a  peni- 
tentiary offense  to  raise  the  rates  without  applying  to 
the  Commission,  even  if  we  are  wrong  about  it.  Now,  if 
we  adopt  the  other  construction,  that  we  have  got  to  go 
to  the  Commission,  and  we  are  committed  to  that  policy, 
you  are  going  to  lose  thousands  of  dollars  to  your  com- 
panies before  you  can  get  the  rates  reduced,  and  it, 
therefore,  reduces  itself  to  a  question  of  dollars  and  cents, 
and  3'ou  make  a  good  deal  more  money  by  raising  your 
rates,  or  attempting  to,  without  applying  to  the  Com- 
mission and  taking  the  chances  of  having  to  pay  a  fine 
or  two. 

The  CHAIEMAN.  Shall  we  defer  the  answering  of 
this  question  or  answer  it  now?  Those  in  favor  of  de- 
ferring to  some  other  time  during  this  Conference  this 
question  make  it  known  by  saying  "Aye;"  contrary, 
"No."  The  "Ayes"  and  the  "Noes"  have  about  the 
same  sound.  Those  in  favor  of  deferring  the  whole  mat- 
ter will  make  it  known  by  standing.  Those  of  the  con- 
trary opinion  will  rise.  The  answering  of  this  question 
is  deferred  until  another  and  "more  convenient  season." 

We  have  fifteen  minutes  more  before  half  past  five. 
I  will  ask  Question  14 : 

Is  the  discretion  of  the  Commission  under  Sec-- 
tion  4  of  the  present  Act  as  amended  by  Section  8  of 
the  new  Act,  subject  to  court  review? 

Mr.  PATTEESON.  I  move  that  the  answer  to  that 
question  be  that  it  is  subject  to  court  review  to  the  same 
extent  as  the  Commission's  determination  as  to  what  is 
a  reasonable  rate. 
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The  CHAIRMAN.  Then  you  mean  it  ought  to  be 
answered  in  the  affirmative? 

Mr.  PATTEESON.     Yes,  sir. 

COL.  COLSTON.    Can't  you  let  us  hear  you  on  that? 

Mr.  PATTEESON.  My  only  thought  is  that  undet 
the  decision  of  the  Supreme  Court  in  the  Illinois  Central 
case,  there  are  practically  only  two  eases  in  which  the 
determination  of  the  Commission  will  be  reviewed  by 
the  court:  First,  where  there  is  a  mistake  of  law;  and, 
second,  where  the  Commission  has  acted  in  such  a  manner 
that  the  court  can  see  they  have  acted  in  utter  disre- 
gard of  the  facts  of  the  case. 

COL.  COLSTON.    "What  is  that  case,  Mr.  Patterson? 

Mr.  PATTEESON.  The  Illinois  Central  v.  The  In- 
terstate Commerce  Commission,  215  U.  S. 

Mr.  BUNN.  Mr.  Patterson,  you  drew  this  question 
I  think.  Does  this  mean  the  discretion  of  the  Commis- 
sion in  granting  you  permission  to  violate  the  fourth  sec- 
tion, or  their  discretion  in  permitting  you  to  take  out 
such  a  reduced  rate,  made  in  competition  with  a  water 
route,  or  both! 

Mr.  PATTEESON.    Both. 

COL.  COLSTON.  Then  you  wish  us  to  answer  this 
"Yes"? 

Mr.  PATTEESON.    Yes. 

COL.  COLSTON.    I  second  that  motion. 

Mr.  WOOD.  It  seems  to  me,  Mr.  Chairman,  in  re- 
spect to  that  part  of  Section  4  relating  to  the  raising  of 
a  rate  which  may  have  been  reduced  and  which  may  have 
resulted  in  the  elimination  of  water  competition,  that  the 
power  of  the  court  to  review  the  action  of  the  Commis- 
sion may  possibly  be  somewhat  broader  than  the  power 
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of  the  court  to  review  a  decision  of  the  Commission  with 
respect  to  the  reasonableness  of  a  rate;  for  this  reason, 
that  it  occurs  to  me  that  the  plain  intention  of  this  sec- 
tion, irrespective  now  of  when  it  is  necessary  for  the 
carrier  to  go  before  the  Commission  and  ask  its  consent 
to  raising  rates,  is  that  .although  the  water  competition 
may  have  been  eliminated,  if  there  are  other  changed  con- 
ditions, aside  from  that,  that  then  the  railroad  company 
has  a  right,  an  absolute  right,  to  raise  that  rate.    In  other 
words,  it  is  a  plain,  simple  question  of  fact,  not  a  ques- 
tion of  judgment  or  discretion,  such  as  what  is  or  what  is 
not  a  reasonable  rate,  and  the  opinion  of  the  Supreme 
Court  in  the  Portland  Gateway  case  has  considerable 
bearing  upon  the  answer  to  this  question.     The  Confer- 
ence, without  going  into  that  case,  will  recall  that  there 
the  court  held  that  the  provision  of  the  law  which  limited 
the  power  of  the  Commission  to  the  establishment  of  a 
through    route,    where    no    reasonable    or    satisfactory 
through  route  then  existed,  depended  upon  the  existence 
of  a  fact,  and  that  it  was  not  dependent  upon  the  Commis- 
sion's view  of  the  circumstances,  but  that  there  was  a 
simple  question  of  fact  upon  which  their  jurisdiction  de- 
pended.   Now,  it  does  seem  to  me  that  under  the  language 
of  this  section,  with  respect  to  the  changed  conditions 
other  than  the  elimination  of  water  competition,  that 
means    that    if   those    changed    conditions    do,    in   fact, 
exist,   that  the  railroad  company  may  raise  that  rate 
whether  the  Commission  believes  there  is  sufficient  justi- 
fication for  its  action  oi^  not,  and  that  under  the  authority 
of  the  Portland  Gateway  case  the  power  of  the  court 
to   review  the  action  of  the   Commission  is   somewhat 
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broader  than  its  power  to  review  the  action  of  the  Com- 
mission in  some  other  respects. 

Mr.  PATTERSON.  I  think  the  only  difference  be- 
tween Mr.  Wood  and  myself  is  a  matter  of  phraseology. 
I  should  say  that  the  court  decided  the  Portland  Gateway 
case  on  the  ground  that  they  found,  as  a  matter  of  law, 
that  there  was  in  existence  a  reasonable  or  satisfactory 
through  :foute.  Now,  if  in  any  case  circumstances  should 
appear  plainly  other  ithan  the  elimination  of  water  com- 
petition, and  the  Commission  refused  to  pay  any  atten- 
tion to  those  circumstances,  the  court  would  undoubtedly 
say  what  I  would  call  a  matter  of  law,  that  'there  were 
conditions  in  existence  other  than  the  elimination  of 
water  competition. 

The  CHAIRMAN.  Those  in  favor  of  answering  this 
question  "Yes"  will  make  it  known  by  saying  "Aye;" 
contrary  "No."    It  is  answered  in  ithe  affirmative. 

We  will  adjourn  until  to-morrow  morning  at  10 
o  'clock. 

(Adjourned  to  10  o'clock  A.  M.,  August  5,  1910.) 


FOURTH  DAY'S  SESSION. 

August  5,  1910,  10  o'clock  A.  M. 
The  CHAIRMAN.  While  we  want  a  general  discus- 
sion we  will  be  glad  if  those  who  desire  to  discuss  the 
questions  presented  will  do  so  as  concisely  as  possible, 
and  address  themselves  to  the  point  in  hand  and  get  along 
with  it  as  rapidly  as  possible.  In  that  way  it  is  possible 
to  get  through  this  afternoon,  though  I  hardly  think  we 
will  do  so.    We  will  do  our  best,  without  cramping  our- 
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selves  or  leaving  out  discussions  that  are  important  and 
instructive. 

Mr.  DORAN.  Mr.  Chairman,  before  we  start  with 
the  consideration  of  the  questions  that  are  now  before 
us,  I  desire  to  make  a  suggestion  for  the  Conference  to 
consider,  and  to  act  upon  if  they  think  proper  at  the 
proper  time.  It  seems  to  me  that  there  are  many  ques- 
tions  that  are  yet  before  us  of  great  importance,  and 
while,  of  course,  they  should  be  hurried  through  as  rap- 
idly as  time  will  permit,  ai  the  same  time  it  is  a  great 
benefit  to  have  a  thorough  discussion  of  them.  It  appears 
to  me  that  even  if  we  were  to  sit  the  whole  afternoon 
and  all  of  to-morrow  morning  we  would  not  be  through. 
Furthermore,  when  we  return  to  our  respective  offices 
we  will  find  ourselves  overwhelmed  with  questions  in  ad- 
dition to  those  which  have  been  here  before  us.  During 
the  next  sixty  days  there  will  be  a  number  of  informal 
rulings  made  by  the  Interstate  Commerce  Commission, 
and  in  September  most  of  us  will  be  at  work  considering 
the  preparation  of  petitions  relative  to  the  long  and  short 
haul  clause.  I  think  in  view  of  this,  in  view  of  the  things 
that  will  develop  and  the  questions  that  will  be  the  sub- 
ject of  consideration,  and  also  in  view  of  the  fact  that 
some  of  the  members  who  have  been  present,  valuable 
members  of  this  Conference,  have  gone,  and  others  may 
drop  out  this  evening,  that  we  should  seriously  consider 
whether  or  not,  when  this  Conference  adjourns  to-mor- 
row, we  shall  hold  a  further  Conference,  say  sometime 
early  in  October  at  some  convenient  place  to  consider 
the  conditions  that  are  then  to  be  presented  to  us.  I 
don't  offer  any  resolution.    It  is  more  to  call  attention 
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to  the  condition  and  the  situation  that  will  be  presented 
to  us  between  this  and  the  middle  of  September. 

The  CHAIRMAN.  I  hope  the  members  of  the  Con- 
ference will  take  into  consideration  what  Mr.  Doran  has 
said  and  be  thinking  about  it  and  devising  some  plan  that 
will  carry  out  the  objects  of  our  Conference.  If  we  do 
not  complete  them  here  by  the  time  we  reach  the  close, 
we  will  take  that  matter  up  and  dispose  of  it. 

Gentlemen,  the  first  question  that  we  have  this  morn- 
ing is  Question  15,  on  page  4  of  the  list  under  Section 
4.    I  will  read  it: 

If  to  meet  water  competition,  or  for  other  reason, 
lower  rates  are  permitted  for  the  longer  distance 
than  for  the  shorter,  has  the  carrier  any  remedy  in 
court  if  the  Commission  refuses  to  grant  its  subse- 
quent application  for  leave  to  take  out  the  low  long 
haul  rates'?  Is  the  Commission,  in  such  cases,  given 
power  to  pass  on  the  carrier's  application  broadly,  or 
is  it  restricted  to  saying  only  whether  the  carrier  is 
applying  because  water  competition  is  eliminated ;  if 
the  Commission  is  given  this  broad  power  to  pass 
on  the  carrier's  application  in  every  respect,  on 
what  principles  can  the  court  review  the  Commis- 
sion's discretion? 

Mr.  BUNN.  Mr.  Chairman,  as  I  framed  that  ques- 
tion, possibly  I  should  explain  my  thought  concerning  it. 
To  my  mind,  this  goes  to  the  most  important  question  in- 
teresting us  under  the  fourth  section.  If  we  look  at  the 
section  we  notice  first  that  Congress,  ex  industria,  has 
dropped  out  the  words  "under  substantially  similar  cir- 
cumstances and  conditions,"  and  the  Act  does  not  say 
that  the  Commission  either  may  or  shall  grant  this  per- 
mission to  violate  the  section  if  it  finds  that  the  circum- 
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stances  and  conditions  are  different.  But  it  says  that 
the  common  carrier  may,  in  special  cases,  after  investi- 
gation by  the  Commission,  be  authorized  by  the  Conimis- 
sion  to  charge  less  for  the  longer  than  for  the  shorter 
distance.  It  is  .a  vitally  important  question,  Mr.  Chair- 
man, whether  that  commits  us  to  the  uncontrolled  discre- 
tion of  the  Commission  in  respect  of  applications  for 
leave  to  violate  the  section.  The  Act  does  not  say  that 
the  Commission  must  grant  the  order  if  it  finds  any  cer- 
tain state  of  facts  existing,  nor  does  it  define  in  any  way 
the  kind  of  facts  the  Commission  shall  inquire  about  and 
pass  upon ;  but  the  rule  of  law  is  laid  down  against  charg- 
ing for  the  longer  haul  less  than  for  the  shorter,  provided' 
that  the  Commission  may,  in  special  cases,  after  inves- 
tigation, authorize  a  violation  of  this  rule.  I  find  no 
words  there  except  the  words  "in  special  cases,  after 
investigation, ' '  which  indicate  that  the  Commission  shall 
consider  any  particular  facts  and  pass  upon  them.  It 
is  difficult  for  me  to  spell  out  of  the  words  "special 
cases"  and  "after  investigation"  any  definition  by  Con- 
gress of  the. kind  of  facts  that  the  Commission  shall  in- 
quire about  or  the  kind  of  a  case  which  the  Commission 
must  say  authorizes  a  disregard  of  the  rule.  Similarly 
as  to  applications,  after  you  have  once  put  in  the  low 
terminal  rate,  to  raise  it.  The  law  says  that  where  you 
have  put -in  such  rates  in  competition  with  .water,  yoil 
shall  not  take  them  out  unless,  after  hearing  by  the-  Com- 
mission, it  shall  be  found  that  such  proposed  i^icrease 
rests  upon  changed  conditions  other  than  the  elimination, 
of  water  competition.  .What  I  desire  to  put  inthis  ques-. 
tion  is  whether  we.  are  committed  to  the  unbridled  dis-,, 
cretion  of  the  Commission. 
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COL.  COLSTON.  That  is  to  say,  what  can  you  do  if 
the  Commission  rules  against  your  application? 

Mr.  BUNN.  No,  sir,  I  will  state  that  secondly.  The 
first  question,  it  seems  to  me,  is  whether  we  are  com- 
mitted to  the  discretion  of  the  Commission  with  respect 
to  putting  in  the  rates  violative  of  the  section ;  and,  sec- 
ondly, with  respect  to  taking  them  out  at  a  later  day.  If 
that  is  a  mere  discretionary  power,  it  follows,  on  general 
principles,  I  take  it,  that  the  court  will  not  review  it,  for 
discretixtn,  as  a  general  principle,  is  not  reviewable.  If 
we  can  find  in  this  Act,  on  the  contrary,  any  rule  which 
the  Commission  must  follow,  which  the  Act  imposes  the 
duty  upon  the  Commission  to  follow,  it  is  not  a  discre- 
tion, for  that  rule  controls.  Mr.  Justice  White  said,  in 
the  Illinois  Central  case,  that  we  might  review  in  court 
any  case  in  which  the  Commission  violated  this  law,  and 
that  will  remain  the  rule.  Now,  can  we  put  our  fingers  on 
any  provision  of  this  section  or  any  other  section  which 
the  Commission  will  have  violated,  no  matter  how  it 
decides  on  your  application  to  put  in  the  rates  or  to  take 
them  out!  For  my  part,  I  find  it  very  difficult — and  in- 
deed impossible — to  say  that  there  is  any  rule  of  law  in 
this  section  laid  down  for  the  government  of  the  Com- 
mission in  either  particular,  either  with  respect  to  per- 
mitting the  violation  of  the  long  and  short  haul  rule, 
or  permitting  a  carrier  at  a  later  day  to  raise  the  long 
haul  rate.  And  this  almost  necessarily  involves  the  in- 
quiry which  is  put  in  another  question  whether  this  is 
an  unlawful  delegation  of  legislative  power.  If  Congress 
has  laid  .down  a  rule  of  law  here  and  simply  said  that 
seven  gentlemen  up  on  F  Street  may,  in  their  discretion. 
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relieve  you  from  that  rule,  it  would  seem  an  unlawful 
delegation  of  legislative  power. 

The  CHAIKMAN.  That  is  really  the  question  in- 
volved here,  isn't  it? 

Mr.  BUNN.    That  is  really  a  part  of  the  question. 

The  CHAIRMAN.  TJiat  is  the  underlying  question— 
the  delegation  of  legislative  power  to  the  Commission. 

Mr.  BUNN.  Yes,  sir;  that  can  hardly  be  separated 
from  the  question  we  are  discussing.  And,  therefore,  in 
making  this  suggestion,  I  a'm  hardly  trespassing  on  the 
rule  that  we  shall  not  discuss  constitutional  questions. 

Mr.  MOOEE.  I  move  that  we  proceed  with  the  dis- 
cussion of  that  question  as  Mr.  Bunn  has  proposed  it. 
We  are  not  going  to  have. much  time  for  the  discussion 
of  these  constitutional  questions  and  we  might  as  well 
recede  from  our  rule  in  that  connection. 

The  CHAIRMAN.  Then  I  suggest  we  consider  Ques- 
tion 10  in  connection  with  Question  15 — Question  10  hav- 
ing been  heretofore  passed. 

Mr.  BUNN.  Mr.  Chairman,  unless  I  am  taking  too 
much  time — 

(VOICES.  Goon.) 
— I  want  to  suggest,  and  that  very  briefly,  that  if  this 
section  must  be  construed  to  give  the  discretion  to  the 
Commission  to  relieve  from  its  operation,  in  the  first 
place,  and  to  relieve  the  carrier,  in  the  second  place,  from 
its  rates  which  violate  the  section,  it  would  seem  to  be  an 
unlawful  delegation  of  legislative  power.  And  I  illus- 
trate that  by  this  proposition :  We  are  all  familiar  with 
our  tariff  law  which  laid  down  certain  tariff  rates,  and 
that  law  authorized  the  President  to  suspend  or  modify 
those  rates  when  he  inquired  into  certain  facts  and  found 
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that  certain  forei^  countries  had  favored  us  with  re- 
spect to  their  rates.  The  Supreme  Court  sustained  that 
as  being  a  delegation  not  of  legislative  power  to  the  Pres- 
ident, but  power  to  pass  on  a  certain  condition  of  facts, 
the  nature  of  which  was  defined  in  the  Act  of  Congress. 
But  suppose  we  do  pass  a  tariff  law  which  says  the  duties 
shall  be  as  follows — with  the  proviso  that  the  President, 
in  his  discretion,  may  relieve.  I  take  it  that  there  is  no 
question  but  that  such  a  law  would  be  an  unlawful  dele- 
gation of  legislative  power.  "We  had  a  law  in  Minnesota 
which  was  recently  passed  on  providing  that  no  railroad 
company  should  hereafter  issue  any  stock  without  it 
first  applied  to  the  railroad  commision  of  the  State  and 
got  its  permission  so  to  do.  The  statute  laid  down  no 
principle  or  rule  of  law  which  the  railroad  commission 
should  follow  in  deciding  that  question.  The  Supreme 
Court  of  Minnesota  held  that  that  was  an  unlawful  dele- 
gation of  legislative  power.  That  was  the  case  of  the 
Great  Northern  Eailway  Company  v.  The  Eailroad  Com- 
mission, wasn't  it? 

Mr.  LINDLEY.  State  of  Minnesota  v.  The  Great 
Northern.    It  is  in  about  the  97th  Minnesota. 

Mr.  BUNN.  The  State  of  Minnesota  v..  The  Great 
Northern  Eailway  Company.  Now,  I  don't  wish  to  spend 
any  more  time  on  this  question,  but  simply  briefly  to 
indicate  my  view.  And  let  me  say  again  that  because 
this  legal  principle  seems  to  me  to  be  tolerably  well  set- 
tled, the  real  question  here  of  interpretation  is  whether 
this  Act  does  commit  to  the  discretion  of  the  .Commission 
these  questions.  If  it  commits  those  questions  to  the 
mere  discretion  of  the  Commission  it  would  seem  to  be 
an  unlawful  delegation  of  legislative  ppwer,  and  I  only 
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wish  to  ■  suggest  that  the  Supreme  Court  will  in  every- 
way doubtless  try  to  hold  this  section  constitutional  by 
construing  it  as  not  delegating  to  the  Commission  an  un- 
bridled discretion.  But  how  it  can  be  .so  construed  and 
what  words  can  be  fastened  upon  in  this,  section  that  can 
be  said  to  lay  down  a  rule  of  law  for  the  guidance  of  the 
Commission,  I  am  unable  to  see. 

Mr.  CLAEDY.  Is  this  not  true,  that  while  the  dele- 
gation of  the  discretion  implies  that  that  discretion  shall 
not.be  reviewed,  isn't  it  also  true  that  if  the  discretion 
is  abused  then  the  action  of  the  ministerial  body  is  sub- 
ject to  review?  This  provision  declares  that  these  rates 
may  not  be  changed,  except  upon  investigation  it  be  de- 
termined that  some  reason;  other  than  water  oonipetition, 
exists —  ' 

The  CHAIEMAN.  You  are  speaking  now  of  the  last 
paragraph  of  Section  4? 

Mr.  CLAEDY.    Yes. 

The  CHAIEMAN.  But  in  the  body  of  the  section 
outside  of  that  paragraph,  is  there  any  rule  laid  down  to 
guide  the  Commission? 

Mr.  CLAEDY.    You  mean  the  same  paragraph? 

The  CHAIEMAN.  I  mean  in  the  first  paragraph  of 
Section  4. 

Mr.  CLAEDY.    Yes— 

Whenever  a  carrier  by  railroad  shall,  in  compe- 
tition with  a  water  route  or  routes,  reduce  the  rates 
on  the  carriage  of  any  species  of  freight  to  or  from 
competitive  points,  it  shall  not  be  permitted  to  in- 
crease such  rates  unless,  after  hearing  by  the  In- 
terstate Commerce  Commission,  it  shall  be  found 
that  such  proposed  increase  rests  upon  changed  con- 
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ditions  other  than  the  elimination  of  water  competi- 
tion. 

Is  that  the  paragraph? 

The  CHAIRMAN.  No,  sir.  I  was  speaking  as  to 
the  proviso  in  Section  4,  as  follows : 

Provided,  however,  that  upon  application  to  the 
Interstate  Commerce  Commission,  such  common  car- 
rier may,  in  special  cases,  after  investigation,  be 
authorized  by  the  Commission  to  charge  less  for 
longer  than  for  shorter  distances  for  the  transporta- 
tion of  passengers  or  property. 

That  is  the  one  I  understood  Mr.  Bunn  to  have  dis- 
cussed mainly  in  his  remarks. 

Mr.  CLAEDY.  Well,  I  supposed  that  was  disposed 
of  yesterday. 

The  CHAIRMAN.  I  think  the  subject  we  have  now 
before  us,  under  Question  15  in  connection  with  Question 
10,  raises  the  question  of  the  constitutionality  of  the  en- 
tire section. 

Mr.  CLARDY.  It  seems  to  me  that  this  is  an  unwar- 
ranted delegation  of  legislative  power  if  it  mean?  to 
clothe  the  Commissioai  with  an  unreviewable  power. 

The  CHAIRMAN.  I  understand  the  last  paragraph 
that  has  been  added  to  Section  4  relates  purely  and  sim- 
ply to  a  case  where  a  railroad  carrier  in  competition  with 
a  water  route  or  routes  has  reduced  its  rates  on  the  car- 
riage of  freight  between  competitive  points,  and  that 
clothes  the  Commission  with  a  limited  power  to  allow  the 
increase.  Certain  facts,  however,  must  be  shown — a 
changed  condition  must  be  shown  other  than  the  elimina- 
tion of  water  competition  before  the  Commission  can,  in 
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that  case,  allow  the  increase.  But  the  body  of  Section 
4,  the  proviso  in  the  main  section  relates  to  all  other  ef- 
forts or  attempts  on  the  part  of  the  carrier  to  depart 
from  the  long  and  short  haul  clause,  and  it  would  seem 
froin  the  language  used  that  there  is  no  rule  laid  down 
by  which  the  Commission  is  to  be  governed.  As  Mr. 
Bunn  says,  it  seems  the  Commission  has  been  clothed 
with  an  unbridled  discretion  as  to  whether  it  will  allow  a 
departure  from  the  long  and  short  haul  clause  or  not — 
that  they  may  refuse  it  to  one  and  grant  it  to  another.  I 
think  both  provisions,  Mr.  Clardy,  are  involved  in  the 
questions  we  have  before  us. 

Mr.  CLARDY.  And  I  was  saying  this  with  respect  to 
the  latter  provision,  that  if  the  discretion  is,  reposed, 
as  it  is,  in  this  administrative  body,  it  is  clear  that 
it  may  be  reviewed.  I  mean  this  matter  in  relation 
to  water  routes.  It  may  be  reviewed  for  the  reason  that 
the  Commission  is  authorized  and  directed  to  make  an 
investigation.  Suppose  the  investigation  shows  that 
there  are  substantial  reasons  why  there  should  be  a 
changed  condition;  I  think  the  carrier  would  have  the 
right  to  demand  a  change.  Then  I  take  it  that  that  can 
be  .iudicially  reviewed,  and  it  doesn't  come  within  the 
line  of  cases  that  hold  that  there  can  be  no  review  of  a 
discretion  which  the  legislative  body  having  authority  so 
to  do  has  reposed  in  a  ministerial  body. 

Mr.  GOWEN.  With  reference  to  the  possibility  of 
review  of  any  or  order  the  Commission  may  make  upon 
an  application  of  a  carrier  to  advance  a  rate  which,  has 
been  reduced  in  competition  with  a  water. carrier,  I  en- 
tertain very  serious  difficulty,  because  of  this  fact — the 
action  which  is  required  from  the  Commission  is  an  af- 
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firmative  order  or  approval.  If  that  is  withheld,  upon 
what  theory  could  a  carrier  go  into  court?  The  Act. pro- 
vides that  relief  may  be  had  from  the  courts  for  the  pur- 
pose of  enjoining,  setting  aside  or  annulling,  any  order. 
But  that  won't  help  us/  What  we  require  is  affirmative 
action  or  an  order  of  the  Commission.  And  I  can  think  of 
no  theory  upon  which  we  could  secure  from  the  courts, 
even  assuming  the  ease  was  one  in  which  absolute  discre- 
tion had  not' been  conferred  upon  the  Commission,  any  re- 
lief, the  effect  of  which  would  be  to  compel  the  Interstate 
■Commerce  Commission  to  make  an  order  approving  the 
advance  in  rates.  Nor  can  I  think  of  any  theory  upon 
which  the  court  itself  could,  in  a  case  of  that  sort,  make 
an  order,  an  original  order,  authorizing  and  approving 
the  advance.  So  it  seems  to  me  in  considering  the  ques- 
tioh  of  the  constitutionality  of  this  section,  we  should  do 
so  upon  the  assumption  that  there  is  absolutely  no  re- 
view open  to  us  on  any  action  which  the  Commission  may 
take  in  the  matter. 

Mr.  POWELL.  Doubtless  all  of  the  members  of  the 
Conference  are  familiar  with  the  language  of  Mr.  Justice 
Shiras  in  the  L.  &  N.  case,  but  while  we  are  considerin.'? 
the  constitutionality  of  this  fourth  section  I  believe  it 
would  perhaps  not  be  out  of  order  to  read  an  extract 
from  that  language. 

The  CHAIRMAN.  Mr.  Powell,  the  L.  &  N.  has 
had  so  many  cases,  perhaps  you  would  better  particu- 
larize. 

Mr.  POWELL.  I  refer  to  a  case  in  which  a  fine  was 
imposed  upon  the  L.  &  N.  for  having  determined  for 
itself  whether  substantially  dissimilar  conditions  existed 
—by  the  Supreme  Court  of  Kentucky;  this  case  was 
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taken  to  the  Supreme  Court  of  the  United  States  and  an 
attack  was  made  upon  the  constitutionality  of  the  section 
of  the  Kentucky  Constitution,  upon  the  ground  that  the 
proviso,  which  is  in  identically  the  language  of  the  pres- 
ent proviso,  I  understand,  conferred  upon  an  administra- 
tive body  a  legislative  power.  Shall  I  now  read  the  lan- 
guage of  Mr.  Justice  Shiras? 

It  is  further  contended  that  the  indictment  and 
proceedings  in  this  case  were  void,  because  of  the 
nature  of  the  proviso  in  Section  218  of  the  Constitu- 
tion.   That  proviso  is  in  the  following  words — 

Identically  the  language  of  our  proviso — 

— "Provided,  that  upon  application  to  the  Eailroad 
Commission  such  common  carrier  or  person  or  cor- 
poration owning  or  operating  a  railroad  in  this  State 
may  in  special  cases,  after  investigation  by  the  Com- 
mission, be  authorized  to  charge  less  for  longer  than 
for  shorter  distances,  for  the  transportation  of  pas- 
sengers or  property ;  and  the  commission  may,  from 
time  to  time,  prescribe  the  extent  to  which  such  com- 
mon carrier  or  person  or  corporation  owning  and 
operating  a  railroad  in  this  State,  may  be  relieved 
from  the  operations  of  this  Section." 

The  argument  is  that  "even  if  it  were  proper  to 
prohibit  absolutely  the  charging  of  more  for  short 
than  long  hauls,  yet  where  the  law  does  not  do  so, 
but  recognizes  that  there  may  be  legitimate  traffic 
which  could  thereby  be  interfered  with,  it  is  uncon- 
stitutional to  entrust  the  dispensation  of  the  right  to 
engage  in  such  legitimate  traffic  to  a  mere  adminis- 
trative tribunal,  without  any  rules  by  which  it  may 
be  guided,  without  specifying  any  conditions  upon 
which  the  carriers  shall  be  entitled  to  enjoy  such 
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legitimate  traffic,  and  absolutely  free  to  give  or  with- 
hold its  consent  at  its  own  pleasure  or  will,  in  any 
and  all  cases,  without  judicial  review  or  control." 

That  was  the  argument.    Here  is  what  the  court  says : 

But  if  it  be  competent  for  the  State,  as  this  ar- 
gument supposes,  to  wholly  forbid,  in  every  case, 
and  by  every  carrier,  the  charging  of  more  for  a 
short  than  a  long  haul,  it  is  not  easy  to  see  why 
the  State  may  not  permit  such  charges,  through  the 
action  of  a  tribunal  authorized  to  investigate  the 
subject  and  to  afford  relief  in  cases  deemed  proper. 
Such  a  provision  is  ex  gratia,  and  in  the  direction 
of  exonerating  the  carrier  from  what  the  argument 
concedes  to  be  a  lawful  limitation.  Such  an  exercise 
of  discretion  by  the  Eailroad  Commission  would 
be  no  more  arbitrary  than  -if  the  Constitution  had 
authorized  the  Legislature  to  allow  in  special  cases 
a  greater  charge  for  the  shorter  than  for  the  longer 
distance,  and  to  prescribe  the  ex-tent  of  such  excess. 
We  are  not  prepared  to  accept  the  view  that  the 
Eailroad  Commission,  in  acting  under  Section  218, 
is  merely  an  administrative  body,  and  as  such  sub- 
ject to  judicial  review.  It  is  rather  a  constitutional 
tribunal,  empowered,  upon  the  application  of  the 
carrier,  to  investigate  the  special  circumstances  and 
conditions  which  are  claimed  to  justify  the  relief  of 
the  carrier  from  the  operation  of  this  section.  It  is 
not  compulsory  upon  the  carrier  to  make  such  ap- 
plication for  relief  to  the  commission.  If  he  does  not 
choose  to  do  so  he  will  continue  to  operate  his  rail- 
road under  and  subject  to  the  constitutional  prohibi- 
tion. If  he  elects  to  resort  to  the  Commission  he  can 
no  more  complain  that  its  judgment  is  final,  when  it 
is  against  his  contention,  than  the  community  af- 
fected can  complain  when  its  judgment  is  in  his 
favor." 
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Mr.  BUNN.    What  is  the  report  of  that' case! 

Mr.  POWELL.  183  United  States,  503,  514-15.  Gen- 
tlemen readily  appreciate  this  distinction,  that  that  was 
a  provision  of  the  Constitution  of  Kentucky  in  that  case, 
which  might  perhaps  have  lawfully  conferred  that  power 
and  made  the  railroad  commissioners  a  constitutional 
tribunal. 

The  CHAIRMAN.  I  want  to  state  this  for  the  infor- 
mation of  the  Conference:  The  constitutional  provision, 
Section  218  of  the  Kentucky  Constitution,  expressly  pro- 
vides, as  did  the  original  Interstate  Commerce  Act,  that 
it  should  be  unlawful  for  any  person  or  corporation,  own- 
ing or  operating  a  railroad  in  that  State,  or  any  common 
carrier  "to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  or 
of  property  of  like  kind,  under  substantially  similar  cir- 
cumstances and  conditions,  for  a  shorter  than  for  a  longer 
distance  over  the  same  line,  in  the  same  direction,  the 
shorter  being  included  within  the  longer  distance."  It 
was  not  unlawful  to  do  so  if  the  circumstances  and  con- 
ditions were  not  substantially  similar.  And  that  was  a 
matter  left  to  the  Commission.  There  was  a  rule  laid 
down  by  which  the  Commission,  in  other  words,  could  be 
guided,  and  it  was  a  question  of  fact.  But  the  Act  to 
regulate  commerce  as  amended  in  Section  4,  has  stricken 
out  that  clause  entirely  and  left  no  rule  or  guide  for  the 
Commission  in  the  Act. 

Mr.  LINDLEY.  Mr,  Chairman,  I  understood  that  it 
was  suggested  we  discuss  No.  10  in  connection  with  No.  15. 
I  think,  as  suggested  by  Mr.  Bunn,  that  it  is  pretty  hard 
to  get  away  from  the  proposition  that  this  is  unbridled 
power  placed  in  the  hands  of  the  Commission,  and  invalid 
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under  the  doctrine  of  the  case  that  he  refers  to  in  which 
our  company  sought  to  increase  its  capital  stock,  and 
did  so  in  the  face  of  the  prohibition  mentioned.  I  think 
we  will  all  have  to  concede,  however,  that  if  the  Supreme 
Court  of  the  United  States  can  uphold  this  amended  sec- 
tion by  any  reasonable  construction,  it  will  do  so.  I 
think  we  will  have  to  concede  that  the  court  has  gone  a 
good  way  in  the  Pitcairn  and  Abilene  cases  in  construing 
the  Interstate  Commerce  Act  and  that  if  there  be  any 
reasonable  construction  by  which  the  provision  in  ques- 
tion can  be  upheld  the  court  will  adopt  such  construction. 
The  first  section  of  the  Act  provides  that  rates  shall  be 
reasonable ;  the  second  section  prohibits  rebates ;  the  third 
prohibits  preferences;  the  fourth,  until  you  come  to  the 
proviso,  is  an  absolute  prohibition  against  charging  less 
for  the  longer  than  for  the  shorter  haul.  It  is  a  declara- 
tion by  the  people  of  the  United  States  thro;ugh  their 
representatives  in  Congress  that  it  is  unreasonable,  dis- 
crimiiiatory  and  against  public  policy  to  charge  less  for 
the  longer  than  for  the  shorter  haul.  Had  Congress  stop- 
ped without  adding  the  proviso,  I  don't  think  that  we 
would  have  had  any  relief.  Congress  however,  conceived 
that,  notwithstandiag  the  four  general  principles  which 
up  to  the  first  proviso  in  Section  4  it  had  laid  down  to 
govern  the  rates  of  common  carriers  and  the  control 
thereof  by  the  Commission,  there  might  be  special 
cases  when  there  should  be  exceptions  to  the  fourth  rule ; 
that  is.  Congress  conceived  that  there  might  be  situations 
where  a  rate  to  the  more  distant  point  could  be  less  than 
to  an  intermediate  point  and  yet  not  be  unreasonable  or 
unduly  prejudicial  to  the  intermediate  point  or  preferen- 
tial to  the  more  distant  point.    It  was  just  as  impossible. 
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however,  for  Congress  to  attempt  in  the  Act  to  enumerate 
all  the  different  situations  which  might  arise  which  would 
justify  such  exception  as  it  was  impossible  for  Congress 
in  the  acts  relative  to  the  construction  and  maintenance 
of  bridges  over  navigable  waters,  to  prescribe  just  what 
would  always  be  an  obstruction  to  said  waters ;  and  hence 
left  the  ascertainment  of  the  fact  of  such  obstruction  to 
the  Secretary  of  War.  Therefore,  Congress  makes  pro- 
vision by  the  clause  in  question  for  the  administrative 
body,  the  Commission,  after  investigation,  to  determine 
the  fact,  namely,  when  can  a  rate  to  the  more  distant 
point  be  less  than  to  an  intermediate  point,  and  yet  not 
be  in  contravention  of  the  three  general  principles  which 
Congress  has  established  for  the  regulation  of  rates  in 
the  first  three  sections  of  the  Act.  Or,  put  it  in  another 
way,  when  can  the  rate  to  the  more  distant  point  be  less 
than  to  ah  intermediate  point  and  at  the  same  time  not 
be  unreasonable  or  unduly  prejudicial  to  the  intermediate 
point  or  preferential  to  the  more  distant  point?  The 
clause  provides  a  remedy  for  the  carrier  if  it  feels  that 
the  situation  is  such  that  it  should  be  entitled  to  exemp- 
tion under  the  long  and  short  haul  clause  by  appeal  to 
the  Commission  by  way  of  complaint,wherein  should  be 
stated  the  circumstances  which  go  to  show  such  a  "spec- 
ial case"  as  would  entitled  it  to  exemption.  I  do  not  ap- 
prove of  the  suggestion  made  yesterday  that  we  put  in 
one  application  all  the  relief  which  we  desire  under  the 
clause  in  question.  For  instance,  using  the  company  I 
represent  as  an  illustration,  if  for  some  reason  it  be  de- 
sirable to  carry  lower  rates  from  St.  Paul  to  Pacific  Coast 
points  than  to  inter-mountain  points,  and  also  to  carry 
lower  rates  to  Winnipeg  on  the  north  than  to  inter- 
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mediate  points,  and  lower  rates  to  Sioux  City  on  the 
south,  than  to  intermediate  points,  the  reasons  in 
each  instance  for  so  doing  being  entirely  different,  I 
would  certainly  present  separate  petitions  setting  forth 
in  each  the  special  circumstances  claimed  to  justify  the 
relief,  and  would  adduce  the  evidence  in  support  of  the 
reasons  assigned.  If  the  Commission  should  deny  the  re- 
lief sought  and  hold  the  facts  did  not  justify  the  relief, 
or,  in  other  words,  did  not  make  a  special  case  or  a  case 
where  a  lower  rate  to  the  more  distant  point  could  ob- 
tain without  violating  the  general  principles  laid  down 
in  the  Act;  that  is,  without  being  either  unreasonable  or 
unduly  preferential  to  the  more  distant  point,  I  am  in- 
clined to  think  that  an  appeal  could  be  taken  to  the  court 
and  review  had,  and  if  it  could  be  made  to  appear 
to  the  court  that  the  action  of  the  Commission  in  the  case 
was  arbitrary,  that  the  court  would  set  aside  the  order. 
For  illustration,  suppose  it  were  shown  (a  thing  quite  im- 
possible) that  upon  the  same  state  of  facts  the  Commis- 
sion had  granted  the  Union  Pacific  lines  the  very  privi- 
lege in  connection  with  Pacific  Coast  points  that  it  had 
denied  to  the  Great  Northern,  is  it  conceivable  that  the 
court  would  hold  that  there  was  relief  from  such  arbi- 
trary action  of  the  Commission?  I  am  inclined  to  think 
that  the  court, would  not  premit  such  arbitrary  action 
and  that  if  it  were  argued  to  the  court  that  no  review  b" 
the  court  is  permitted  and  that  without  review  just  such 
arbitrary  action  as  above  might  be  taken  by  the  Com- 
mission, would  the  court  not  answer  the  argument,  as  it 
answered  a  similar  argument  made  in  the  Alleghany  and 
Monongahela  bridge  cases,  to  the  effect  that  the  power 
lodged  in  the  Secretary  of  War  was  absolute,  and  no  mat- 
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ter  how  arbitrary,  there  was  no  relief,  and  hence  that 
the  law  was  invalid,  by  saying  that  the  court  would  deal 
with  such  a  case  when  it  arose. 

Mr.  WEST.  Where  do  you  get  the  authority  in  this 
law  for  appealing  to  the  court,  in  that  special  case? 

Mr.  LINDLEY.  I  am  talking  on  that  subject.  Is 
the  whole  Act  not  open  to  the  construction,  first,  that 
hereafter  when  a  carrier  desires  to  charge  less  to  a  more 
distant  point  than  to  an  intermediate  point  it  must  make 
special  application  to  the  Commission,  adduce  its  proof 
in  support  thereof,  and  thus  make  a  "special  case," 
which,  as  above  suggested,  would  be  reviewable,  and  that 
whether  in  any  instance  the  facts  constitute  a  "speci?al 
ease"  entitling  to  the  relief  sought,  is  a  judicial  question; 
and  second,  that  having  once  applied  for  relief  under  the 
clause  and  secured  the  privilege  sought,  that  the  carrier 
can  not  thereafterward  change  its  rate  so  established 
pursuant  to  the  privilege  granted  without  again  present- 
ing an  application  to  the  Commision  setting  forth  the 
circumstances  showing  a  changed  condition — other  than 
the  elimination  of  water  competition — and  adducing  its 
evidence  in  support  thereof,  and  that  whether  or  not  in 
any  particular  instance  the  evidence  adduced  shows  a 
changed  condition  entitling  to  relief  is  a  judicial  ques- 
tion and  subject  to  review? 

The  CHAIRMAN.  You  are  now  speaking  of  a  case 
arising  under  the  last  paragraph  of  Section  4  as 
amended  ? 

Mr.  LINDLEY.  Yes,  sir.  I  am  speaking  of  both  ap- 
plications, in  the  first  instance,  for  leave  to  carry  higher 
rates  to  the  more  distant  points  and  applications  made 
subsequently  for  leave  to  increase  rates  to  the  more  dis- 
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tant  points  which,  have  been  put  in  by  leave  first  obtained. 
In  the  second  class  of  cases,  I  think  the  petition  of  the  car- 
rier should  set  out  that  the  rates  which  it  is  desired  to  in- 
crease were  put  into  effect  by  leave  of  the  Commission 
under  certain  conditions,  and  that  those  conditions  have 
have  changed,  stating  specifically  wherein  such  conditions 
have  changed  in  addition  to  or  other  than  the  elimination 
of  water  competition.  It  seems  to  me  that  the  determina- 
tion of  the  Commission  as  to  whether  or  not  the  ease  made, 
in  support  of  the  prayer  for  leave  to  increase  the  rate, 
shows  a  changed  condition  over  the  conditions  that  exist- 
ed at  the  time  said  rates  were  put  in  by  leave  of  the  Com- 
mission, is  a  judicial  question  and  reviewable  by  the  court. 
From  a  practical  standpoint  I  think  little  relief  may  be 
expected  from  the  courts  in  the  way  of  reviewing  the  or- 
ders of  the  Commission  granting  or  denying  applications 
to  carry  higher  rates  to  the  more  distant  points  for  the 
reason  that  I  do  not  believe  the  court  will  interfere  ex- 
cept in  cases  where  the  order  of  the  Commission  is  ob- 
viously unreasonable  or  arbitrary.  On  the  other  hand, 
I  think  the  courts  will  be  fairly  liberal  in  reviewing  the 
orders  of  the  Commission  refusing  consent  to  raise  rates 
on  the  ground  that  there  has  been  no  change  in  conditions 
other  than  the  elimination  of  water  competition.  I  am 
not  prepared  to  say  that  the  Supreme  Court  of  the  United 
States  will  not  by  some  sort  of  a  construction  such  as  sug- 
gested, hold  that  the  whole  act  taken  together  is  not  an 
unlawful  delegation  of  legislative  power.  Wliat  is  legis- 
lative power?  Surely  the  power  possessed  by  the  Com- 
mission in  thp,  matter  is  not  unqualified  legislative  power. 
If  we  were  assembled  here  as  a  legislative  body  we  would 
at  least  expect  to  possess  the  power  to  initiate,  establish 
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and  declare  legislation.  The  Commission  in  this  matter 
can  not  initiate  anything  under  the  clause  in  question. 
It  can  not  declare  what  the  carrier  shall  do  in  the  prem- 
ises. Even  after  the  carriers  shall  have  made  applica- 
tions for  leave  to  carry  lower  rates  to  more  distant  points 
than  to  intermediate  points,  if  the  carriers  are  not  satis- 
fied with  the  extent  of  the  departure  permitted  by  the 
order  of  the  Commission,  the  carriers  are  not  required  to 
comply  with  the  order.  It  would  seem  that  unqualified 
legislative  power  would  at  least  clothe  the  legislative  body 
with  the  right  to  declare  some  principles  of  conduct  by 
which  those  subject  thereto  should  be  governed  without 
those  subject  thereto,  first  presenting  to  the  legislative 
body  conditions  or  applications  for  the  exercise  of  such 
power  by  the  legislative  body.  I  appreciate  the  position 
taken  by  Mr.  Bunn.  I  confess,  I  think  he  has  the  stronger 
side  from  the  lawyer's  standpoint.  If  I  were  taking 
sides  in  the  matter  to  argue  according  to  precedents  and 
strict  rules  of  construction,  I  would  take  the  position  as- 
sumed by  Mr.  Bunn.  In  view,  however,  of  the  efforts  of 
the  Supreme  Court  to  harmonize  all  the  provisions  of 
the  Interstate  Commerce  Act  and  the  liberal  rules  of  con- 
struction which  it  has  adopted  to  that  end,  I  shall  not  be 
surprised  if  the  court  will  hold  that  the  whole  Act  is  not 
an  unlawful  delegation  of  the  legislative  power,  and  that, 
if  at  any  time,  it  shall  be  made  to  appear  to  the  court  that 
some  action  of  the  Commission  under  the  clause  in  ques- 
tion is  arbitrary  and  violative  of  fundamental  rights, 
the  court  will  see  some  way  to  review  and  control  the 
action  of  the  Commission. 

The  CHAIRMAN.     Mr.  Lindley,  what  view  do  you 
take  in  response  to  the  suggestion  made  by  Mr.  Gowen, 
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that  even  if  you  could  go  to  the  court  the  court  would  not 
compel  the  Commission  to  make  an  order  to  cover  the 
situation  under  Section  4? 

Mr.  LINDLEY.  The  court  could  not  compel  the  Com- 
mission to  make  any  specific  order,  but  in  the  illustration 
which  I  have  used,  if  the  court  found  that  the  allegations 
in  the  petitions  and  the  proofs  adduced  in  support  there- 
of constituted,  within  the  judgment  of  the  court  "special 
cases,"  or  "changed  conditions,"  as  the  case  might  be, 
the  court  could  refer  the  matter  back  to  the  Commission 
with  directions  that  the  Commission  proceed  accordingly 
in  the  adjustment  of  the  rates.  Should  the  Commission 
comply  with  the  decision  of  the  court,  as  it  undoubtedly 
would,  and  grant  some  relief,  I  doubt  whether  a  carrier 
would  ever  be  very  successful  in  again  having  the  court 
review  the  extent  of  the  relief  granted. 

The  CHAIRMAN.  Wouldn't  that  practically  leave 
the  whole  thing  at  last  in  the  hands  of  the  Commission? 

Mr.  LINDLEY.  Yes,  as  a  practical  proposition. 
And  if  you  want  me  to  answer  the  practical  end  of  it  you 
might  as  well  print  the  initials  of  the  I.  C.  C.  on  your  cars. 

Mr.  MOORE.  May  I  ask  a  question!  I  understand 
you  to  say  that  you  read  this  proviso,  or  rather  read  the 
first  proviso  which  relates  to  the  power  of  the  Commis- 
sion, as  meaning  that  the  Commission  had  a  right  to  ex- 
cept the  carrier,  in  any  special  case,  from  the  operation 
of  the  Act,  provided  the  Commission  found  that  to  do  so 
would  leave  reasonable  rates  and  not  create  any  prefer- 
ence. 

Mr.  LINDLEY.    Yes,  unduly  and  unreasonably. 

Mr.  MOORE.     That  you  have  to  read  that  thought 
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into  the  fourth  section  in  order  to  uphold  the  constitu- 
tionality of  the  proviso. 

Mr.  LINDLEY.  I  don't  read  it  into  the  fourth  sec- 
tion— I  take  it  bodily  out  of  the  preceding  sections.  I 
read  the  fourth  in  connection  with  that  which  precedes. 

Mr.  MOOEE.    Connected  with  the  fourth  section? 

Mr.  LINDLEY.    Yes,  sir. 

Mr.  MOORE.  Now,  not  to  give  my  own  views,  but  to 
give  the  views  of  another  gentleman  on  that  point,  I 
have  here  an  address  delivered  on  the  20th  of  July  last, 
by  Mr.  Newcomb,  in  which  he  considers  that  very 
point — an  address  delivered  at  Narragansett  Pier.  He 
says  it  does  not  conclude  the  discussion  to  suggest 
that  the  proviso  of  the  long  and  short  haul  section  is  to 
have  read  into  it  a  declaration  to  the  effect  that  the  dis- 
pensing power  shall  be  exercised  only  where  necessary 
to  enforce  the  requirements  of  the  second  and  third  sec- 
tions; that  rates  shall  be  reasonable  and  just  and  shall 
not  create  any  undue  prejudice  or  disadvantage  among 
shippers  He  says:  "The  insufficiency  of  this  suggestion 
is  apparent,  first,  because  it  is  seriously  questioned 
whether  the  requirements  of  Sections  2  and  3  are  defi- 
nite enough  to  constitute  primary  standards  limiting 
ministerial  action;  and  second,  because  the  grant  of 
power  to  make  exceptions  is  not  to  the  Commission  alone ; 
it  is  empowered  to  make  such  exceptions  only  when  ap- 
plications therefor  have  been  received,  but  to  the  Com- 
mission and  to  the  particular  carrier  in  interest  in  each 
case.  Therefore  the  Commission  could  not  have  au- 
thority under  the  proviso  to  make  exceptions  from  the 
general  rule  in  all  cases  when  such  exceptions  are  neces- 
sary to  avoid  unreasonable  charges  or  unjust  discrimi- 
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nation,  but  only  in  such  cases  when  the  application 
should  be  made.  That  is,  the  first  act  in  the  exercise  of 
the  delegated  authority  is  left  by  the  statute  to  the  car- 
rier." His  argument,  as  is  obvious,  is  directly  in  op- 
position to  the  argument  which  you  have  just  suggested! 

Mr.  LINDLEY.  His  argument  is,  but  I  doubt  his  con- 
clusion from  his  argument  that  the  power  is  legislative. 

Mr.  MOORE.  Now,  it  seems  to  me,  with  great  def- 
erence to  the  view  you  have  just  presented,  that  if  we 
can  be  almost  certain  that  any  provision  in  the  new  Act 
is  unconstitutional,  we  must  have  that  thought  in  refer- 
ence to  this,  that  it  is  the  most  extreme  case,  perhaps,  of 
probable  invalidity  that  the  amended  Act  presents.  And 
I  concur  with  the  opinion  that  has  been  stated  by  Mr. 
Bunn.  It  seems  to  me  we  have  here  an  attempted  dele- 
gation of  legislative  authority  which  is  really  in  the  last 
analysis  an  abdication  of  the  legislative  authority  of 
Congress.  Congress  has  not  created  an  agent,  which  is 
the  one  permissible  thing  to  do  in  delegating  legislative 
authority,  but  has  created  a  new  legislative  principal — 
the  Interstate  Commerce  Commission,  which  it  has  at- 
tempted to  give  as  full  power,  as  absolute  power,  undi- 
rected and  unrestricted,  as  Congress  has  itself.  Now, 
when  we  come  to  the  last  paragraph  of  the  section,  the 
provision  in  reference  to  water  competition,  I  think  we 
have  language  there  that  makes  the  case  a  little  more 
doubtful  in  respect  to  the  matter  of  constitutionality.  If, 
after  a  hearing  by  the  Commission, 

it  shall  be  found  that  such  proposed  increase  rests 
upon  changed  conditions — 
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That  is  the  language  of  the  last  paragraph.  The 
Commission  is  instructed  and  permitted  by  Congress  to 
inquire  whether  or  not  there  are  changed  conditions,  and 
if  it  ascertains  that  there  are  changed  conditions,  then  it 
has  the  right  to  grant  to  the  carrier  the  privilege  of  in- 
creasing the  rates.  There  seems  to  be  possibly  a  stand- 
ard thus  fixed  and  prescribed  which  is  not  fixed  and  is 
not  prescribed  in  respect  to  the  other  matter. 

Mr.  LINDLEY.  May  I  ask  a  question?  What  do 
you  say  as  to  the  right  of  the  court  to  construe  the  mean- 
ing of  a  law,  the  meaning  of  the  words  "special  cases" 
in  any  matter  put  up  to  them,  as  to  what  that  compre- 
hends? 

Mr.  MOOEE.  I  think  that  is  a  special  proceeding.  I 
don't  think  it  has  any  significance  beyond  the  meaning — 
in  a  special  proceeding,  a  special  application  that  is 
brought.  And  I  don't  think  any  stress  laid  upon  the. 
language  "special  cases"  helps  you  to  the  idea  that  the 
provision  is  constitutional.  I  think  you  can  read  the 
provision  with  that  language  retained  or  that  language 
left  out  and  you  have,  however  you  read  the  provision, 
an  unlimited  discretion  given  to  the  Commission  in  a 
matter  of  vital  importance. 

Mr.  BUNN.  May  I  ask  you  a  question,  Mr.  Moore? 
I  don't  understand  clearly  whether  it  is  your  view  that 
the  Commission  must  simply  stop  when  it  finds  that  your 
application  is  based  on  other  conditions,  or  whether  it 
is  empowered  with  the  right  to  pass  on  the  validity  of 
those  other  conditions,  on  all  the  facts  that  are  estab- 
lished, and  on  their  sufficiency. 

Mr.  MOOEE.    I  entertain  grave  doubts  as  to  that. 

The  CHAIEMAN.    Mr.  Moore,  while  you  are  on  the 
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floor,  suppose  there  are  no  changed  conditions  when  the 
railroad  carrier  wants  to  raise  its  rates  after  having 
once  reduced  them  to  compete  with  a  water  route.  What 
do  you  think  of  the  constitutionality  of  the  prohibition 
that  the  railroad  carrier  shall  not  be  permitted  to  raise 
those  rates'? 

Mr.  MOOEE.  You  mean  in  view  of  the  fifth  amend- 
ment! 

The  CHAIRMAN.    Yes,  sir,  or  any  other  provision 

of  the  Constitution. 

Mr.  MOORE.  "Well,  as  I  understand,  there  are  only 
two  general  inhibitions.  The  first  one  is  against  an  im- 
proper delegation  or  attempted  delegation  of  legislative 
authority;  and  the  other  is  the  fifth  amendment. 

The  CHAIRMAN.  Whether  that  is  not  a  deprivation 
of  |)roperty  without  due  process  of  law,  or  a  taking  of  pri- 
vate property  for  public  use  without  just  compensation, 
provided  the  increase  is,  of  course,  within  the  limit  of  a 
just  and  reasonable  rate. 

Mr.  MOORE.  Well,  just  for  a  minute,  addressing 
myself  to  that  question.  Prior  to  certain  expressions  of 
the  Supreme  Court,  in  the  Prentiss  case,  the  Virginia  rate 
case — my  thought  would  have  been  in  line  with  that  of 
Judge  Noyes  stated  in  his  book  on  American  Railroad 
Rates,  which  was  published  pending  the  discussion  of  the 
Hepburn  Bill — that  here  was  a  judicial  power  given  to 
the  Commission,  and  in  violation  of  the  fifth  amendment 
to  the  Constitution.  But,  unless  I  misunderstand  its 
expressions,  the  Supreme  Court  has  said  when  the  ulti- 
mate thing  that  the  Commission  is  directed  to  do  is  a 
matter  that  it  may  be  properly  directed  to  do  by  Con- 
gress, then  all  the  steps  leading  up  to  that  Act  which  are 
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incidental  to  the  final  transaction,  although  they  may  be 
of  a  judicial  character  and  aspect,  and  might  not  be 
properly  left  to  the  Commission,  if  done  independently, 
ought  to  be  taken  as  connected  with  the  final  transaction. 
Now,  the  central  purpose  of  this  legislation  is  to  enable 
the  Commission  to  control  rates  and  charges,  and  every- 
thing that  is  incidental  to  that  purpose,  it  seems  to  me, 
may  be  held  not  to  be  within  the  prohibitions  of  the  fifth 
amendment.  And  so  I  have  doubts,  to  say  the  least.  I 
don't  pretend  to  be  definite  in  my  views  on  any  of  these 
points.  I  have  doubts  as  to  whether  the  fifth  amendment 
is  violated  by  that  or  some  of  the  other  provisions  of  the 
Act  which  are  under  criticism.  Now,  going  back  to  the 
other  matter,  to  the  delegation  of  legislative  authority, 
I  would  ask  the  attention  of  the  Conference  to  the  draw- 
bar case  in  which  Congress  authorized  the  American 
Eailway  Association  to  prescribe  the  height  of  the  stand- 
ard draw-bar,  subject  to  the  approval  of  the  Interstate 
Commerce  Commission,  without  giving  any  instructions 
or  directions.  And  then  in  the  same  line,  I  would  call 
attention  to  the  Pitcairn  case,  in  which  the  court, 
having  upheld  the  delegation  of  authority  in  the  draw-bar 
case,  upheld  the  delegation  of  authority  to  the  Commis- 
sion to  prescribe  an  equitable  distribution  of  cars. 

COL.  COLSTON.  Mr.  Moore,  is  that  draw-bar  case 
referred  to  in  the  Pitcairn  case? 

Mr.  MOOKE.  I  will  give  you  a  reference  to  that  in 
a  moment.  Now,  it  would  seem  that  there  might  be  some- 
thing in  cases  of  that  class  opposed  to  the  view  Mr.  Bunn 
has  presented.  But  it  has  been  pointed  out  very  sharply 
by  those  who  have  commented  on  this  case  that  Congress 
was  in  effect  saying  to  the  subordinate,  "Bring  about 
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uniformity— that  is  what  you  are  to  do."  That  is  the 
definite  instruction  or  direction  that  you  must  read  into 
the  legislation,  and  reading  that  into  the  legislation  you 
have  a  constitutional  statute.  Now,  beyond  this  just  two 
points  and  I  am  through.  Good  lawyers,  and  one  very 
strong  lawyer,  who  is  in  this  Conference,  have  suggested 
that  if  this  first  proviso  of  Section  4  is  declared  uncon- 
stitutional the  proviso  disappears,  and  the  body  of  the 
Act,  with  its  rigid  command,  remains.  I  don't  concur  in 
that  view,  but  it  is  worth  considering.  Now,  one  further 
question  as  to  expediency.  I  think  this  Conference  now, 
or  at  the  subsequent  meeting,  ought  to  determine  whether 
it  is  expedient  to  attack  the  Act  in  this  instance.  Sup- 
pose you  succeed  in  annulling  this  section.  Where  are 
you?  Congress  has  a  right  to  legislate,  and  is  it  likely 
that  Congress  will  impose  upon  us  a  rigid  long  and  short 
haul  clause"? 

Mr.  WOOD.  I  hesitate  to  discuss  these  constitutional 
questions  in  the  presence  of  so  many  counsel  of  so  much 
wider  experience,  but  I  simply  desire  to  make  some  sug- 
gestions in  connection  with  Mr.  Gowen's  question  as  to 
any  section  of  the  Interstate  Commerce  law  as  amended ' 
or  any  provision  of  th^  Constitution  or  of  any  other  stat- 
ute, which  points  out  any  method  by  which  the  action  of 
the  Commission  in  refusing  to  grant  the  application  for 
relief  from  the  long  and  short  haul  clause,  or  in  refusing 
to  grant  to  the  carrier  the  right  to  raise  a  rate  which  had 
been  reduced  because  of  water  competition  when  that  in- 
crease was  based  upon' changed  conditions  other  than  the 
elimination  of  water  competition.  And  in  discussion  that 
question,  it  seems  to  me  we  must  divide  this  section  in^to 
two  parts,  considering  the  authority  of  the  Commission 
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to  relieve  from  the  operation  of  the  long  and  short  haul 
clause  and  the  authority  to  grant  a  raise  in  a  rate  which 
has  been  reduced  in  water  competition,  separately.  Now, 
with  respect  to  the  latter,  I  entertain  the  view  very 
strongly  that  that  section  will  be  construed  to  mean  that 
the  railroad  company  has  the  right,  in  the  event  that 
changed  conditions  other  than  the  elimination  of  water 
competition  exist,  to  raise  its  rate,  and  that  that  rests, 
therefore,  upon  a  question  of  fact  upon  which  there  can't 
be  any  dispute.  Either  those  changed  conditions  do  exist 
or  do  not  exist.  And  the  purpose  of  Congress  in  provid- 
ing for  a  hearing  before  the  Commission  upon  that  sub- 
ject was  simply  to  provide  an  orderly  method  of  pro- 
cedure, to  provide  a  tribunal  of  original  jurisdiction  to 
consider  that  question.  But  if,  notwithstanding  the  fact 
that  those  changed  conditions  do  exist,  the  Commission 
should  fail  to  make  a  finding  in  harmony  with  the  facts, 
and  should  refuse  to  grant  to  the  carrier  a  right  to  raise 
its  rates,  in  so  doing  the  Commission  would  act  beyond 
the  authority  that  was  conferred  by  Congress.  As  I 
undertook  to  point  out  yesterday,  it  seems  to  me  that  this 
case  may  well  be  governed  by  the  Portland  Gateway  case, 
in  which  the  court  held  that  whether  a  reasona^jle 
through  route  now  existed  was  a  question  of  fact,  and 
that  if  it  did  exist,  that  then  the  Commission  had  no 
authority  to  require  the  carrier  to  make  another  through 
route.  Now,  that  brings  us  to  the  point  whether  the  form 
of  the  Commission's  action  upon  this  last  paragraph  of 
Section  4,  their  action  being  negative  rather  than  affirm- 
ative, is  of  such  character  that  because  they  do  not  make 
some  order  there  is  no  power  to  review  the  action  of  the 
Commission.     It  seems  to  me  that  it  follows  that  if  it 
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was  the  intention  of  Congress,  in  the  event  that  those 
changed  conditions  existed,  the  carrier  should  have  the 
right  to  raise  its  rates,  then  the  Commission  can  not 
deprive  the  carrier  of  that  right  by  simply  sitting  still 
and  refusing  to  make  an  order,  and  the  carrier  then 
possibly,  if  under  no  other  section,  could  get  into  court 
under  Section  12  of  the  Act  to  regulate  commerce,  if  we 
assume,  as  I  say,  and  as  I  believe  is  correct,  that  Con- 
gress simply  meant  by  that  provision  to  make  the  car- 
rier's right  to  raise  its  rates  depend  upon  certain  facts 
and  not  upon  the  discretion  of  the  Commission.  Section 
12  gives  to  the  Commission  the  right,  or  makes  it  its  duty, 
to  enforce  the  provisions  of  the  act  to  regulate  commerce. 
And  it  makes  it  its  duty  to  direct  the  district  attorneys 
of  ^the  various  districts  to  bring  suits  for  penalties  for 
failure  to  comply  with  the  Act  to  regulate  commerce.  In 
that  regard  it  is  very  similar  to  various  State  statutes 
defining  the  powers  of  State  commissions;  such,  for  in- 
stance, as  our  Missouri  Statutes.  And  in  the  Missouri 
rate  case  the  only  ground  upon  which  we  were  able  to 
invoke  the  jurisdiction  of  the  Federal  court  by  injunction 
was  that  it  was  made  the  duty  of  the  Commission  to  en- 
force the  law  and  to  institute  actions  for  penalties.  And 
we  therefore  brought  a  suit  to  enjoin  that  State  commis- 
sion from  instituting  those  actions.,  Now,  if  we  have 
done  all  that  the  law  requires  us  to  do,  have  gone  to  the 
Commission  and  set  before  the  Commission  actual 
changed  conditions  that  exist  and  about  whose  existence 
there  can't  be  any  doubt,  and  the  Commission  then  re- 
fuses to  act,  it  seems  to  me  that  we  have  the  right  to  raise 
our  tariffs  in  accordance  with  the  right  that  Congress 
intended  to  give  us,  and  then  possibly  enjoin  the  Corh- 
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mission  from  instituting  any  penalty  proceedings  under 
Section  12.  But  I  am  not  at  all  sure,  Mr.  Chairman,  that 
we  would  have  to  have  recourse  to  any  such  method  of 
circumlocution  to  accomplish  that  result.  For  this  rea- 
son :  That,  as  Mr.  Bunn  has  pointed  out,  the  court  will 
undertake  to  construe  this  law  in  such  a  way  as  to  make 
it  constitutional  if  it  can.  Now,  in  some  recent  litigation 
in  the  West,  originally  instituted  before  the  Interstate 
Commerce  Commission,  that  Commission  held  that  the 
granting  of  elevator  allowances  to  the  owners  of  eleva- 
tors for  the  service  of  elevation  of  grain  by  way  of 
transfer  from  one  car  to  another  in  cases  where  it  was 
found  that  in  the  main  that  grain  was  the  property  of 
the  elevator  and  was  mixed  and  clipped  and  otherwise 
treated  during  the  elevation  process,  was  an  unlawftil 
discrimination  in  favor  of  the  owners  of  those  elevators 
as  against  other  persons  engaged  in  the  grain  business. 
There  were  two  cases  before  the  Commission — ^one  a  pro- 
ceeding against  the  Union  Pacific  Railroad,  and  one  a 
proceeding  brought  by  the  grain  men  of  St.  Louis  against 
the  Frisco,  the  Eock  Island,  the  Missouri  Pacific  and  one 
other  line  that  I  forget  the  name  of,  whose  rails  served 
both  Kansas  City  and  St.  Louis.  Now,  in  Kansas  City 
these  elevator  allowances  were  given;  at  St.  Louis  they 
were  not.  The  St.  Louis  men  filed  a  complaint  before  the 
Commission,  claiming  that  that  was  a  discrimination 
against  St.  Louis  and  in  favor  of  Kansas  City,  and  the 
Commission,  in  both  of  those  cases — the  one  against  the 
Union  Pacific  and  the  other  against  the  four  roads  that 
served  both  St.  Louis  and  Kansas  City — entered  an 
order  declaring  that  that  practice  was  unlawful  and  dis- 
criminatory and  requiring  the  carriers  to  cease  and  de- 
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sist  from  the  further  observance  of  that  rule.  Now,  in 
those  cases  no  elevator  man  at  Kansas  City  was  a  party 
to  the  record,  and  no  elevator  man  at  the  Missouri  Eiver 
was  a  party  to  the  record.  Neither  the  Union  Pacific 
Eailroad — if  I  am  in  error  about  the  Union  Pacific  case 
Mr.  Eich  will  correct  me — ^neither  the  Union  Pacific  Com- 
pany nor  the  four  St.  Louis  lines  brought  any  action  in 
court  to  enjoin  the  enforcement  of  the  order  of  the  Com- 
mission. They  let  it  stand  as  it  was.  Now,  I  take  it  that 
there  is  no  direct  provision  in  the  Interstate  Commerce 
law  prior  to  its  amendment  or  now  that  gives  any 
stranger  to  the  record  the  specific  right  to  appeal  from 
the  order  of  the  Commission  or  to  bring  an  action  to  re- 
view its  soundness.  These  grain  men  in  Kansas  City, 
however,  brought  an  action  in  the  United  States  Circuit 
Court  against  the  Commission  to  set  aside  that  order, 
upon  the  ground  that  while  they  were  not  parties  to  the 
record  the  practical  effect  of  that  order  was  to  de- 
prive them  of  their  property  and  was  an  interference 
with  their  rights.  And  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit,  Judge  Sanborn  writing  the  opinion, 
held  that  the  court  had  jurisdiction  in  that  kind  of  a  case, 
and  that  the  court  had  jurisdiction  in  any  case  to  enter- 
tain a  suit  against  the  Interstate  Commerce  Commission 
where  the  action  of  that  Commission  deprived  the  person 
complaining  to  the  court  of  the  rights  that  he  had  under 
the  law.    Now,  if  the  Commission  simply  sits  still — 

Mr.  EDSON  EICH.  I  want  to  make  one  correction. 
The  plaintiffs  in  the  suit  in  the  circuit  court  at  Kansas 
City  were  affected  directly  by  the  order  of  the  Commis- 
sion, being  parties  to  a  contract  with  the  Union  Pacific 
providing  for  the  payment  of  the  allowance. 
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Mr.  WOOD.    That  was  true  with  respect  to  the  Union 
Pacific  case.    But  with  respect  to  the  complainants  in  the 
other  case,  who  were  the  Boards  of  Trade  of  Kansas  City 
and  of  the  Other  Missouri  River  cities,  and  of  some  repre- 
sentative men,  there  was  no  contractual  right  between 
them  and  the  complainants  affected  by  the  order.    And 
Judge  Sanborn  made  no  difference  in  his  ruling  in  the 
two  cases.    He  based  it  squarely  on  the  proposition  that 
unless  the  power  of  the  court  existed  to  review  what  the 
Commission  did,  where  it  deprived  some  person,  any  per- 
son in  the  United  States,  of  his  rights,  whether  he  was 
a  party  to  the  record,  whether  he  was  direcely  named  in 
the    order    or  not,   that   would   be   an  unconstitutional 
investment  of  power  in  the  Interstate  Commerce  Com- 
mission.   Now  if  the  Commission,  by  indirection,  simply 
accomplishes  a  deprivation  of  our  rights  by  sitting  still 
and  doing  nothing,  it  seems  to  me  that  we  would  have  a 
right  then  (if  this  last  proviso  of  this  section  with  respect 
to  changing  rates  upon  conditions  other  than  the  elimi- 
nation of  competition  means  that  we  have  the  right  to  do 
it  where  the  conditions  exist)  to  go  into  court  and  either 
enjoin    the    Commission    from    instituting    any    actions 
against  us  if  we  raised  our  rates  in  absence  of  an  order, 
or  possibly  make  a  mandatory  order  upon  the  Commis- 
sion to  give  us  that  right,  and  to  make  a  formal  order  of 
record.    And  I  am  not  sure  but  that  the  same  right  would 
exist  under  the  other  section  with  respect  to  relief  from 
the  long  and  short  haul  clause  where  the  action  of  the 
Commission  was  unquestionably  an  arbitrary  exercise 
of  power.    I  have  this  in  mind :    Suppose  that  Mr.  Bunn  's 
roa^,  the  Northern  Pacific,  should  file  an  application  be- 
fore the  Commission  to  make  its  terminal  rates  to  the 
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Pacific  coast  less  than  its  rates  to  the  intermediate  points, 
and  the  Commission  should  grant  that  application,  and 
then  Mr.  Lindley's  road,  the  Great  Northern,  which  starts 
from  the  same  point,  St.  Paul,  and  parallels  the  Northern 
Pacific  across  the  Western  States  to  the  Pacific  coast, 
should  file  a  similar  application,  and  the  Commission 
should  deny  it.  That  is  prohably  an  extreme  case,  but 
there  may  be  a  great  many  others  where  the  action  of 
the  Commission  would  be  arbitrary.  I  am  not  at  all  sure 
but  that  under  such  circumstances  the  court  would  have 
a  right  to  make  an  order  which  would  require  the  Com- 
mission to  take  such  proceedings  as  we  would  not  subject 
the  carriers  to  the  exercise  of  that  arbitrary  power  upon 
the  part  of  the  Commission. 

Mr.  WEST.  The  question  of  getting  relief  under  the 
long  and  short  haul  clause  is  a  real  vital  question  to  the 
company  I  represent,  because  we  are  the  longest  line  to 
quite  a  number  of  important  competitive  points,  and  for 
the  shorter  distances  in  a  good  many  cases  we  have  been 
charging  a  higher  rate.  The  language  of  the  proviso  in 
this  section  is  somewhat  different,  it  appears  to  me — 
and  I  have  been  considering  it  for  some  time — than  it 
is  in  the  ordinary  proviso.  Now,  it  says — that  first 
proviso : 

Provided,  that  upon  application  to  the  Interstate 
Commerce  Commission  such  common  carrier  may, 
in  special  cases,  after  investigation,  be  authorized 
by  the  Commission  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of  pas- 
sengers or  property. 

Now,  that  means  that  we  might  violate  this  principle 
announced  if  we  get  the  authority  of  the  Commission. 
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Then,  there  is  another  clause  right  after  that  which  I 
thought  for  some  time  would  give  me  considerable  com- 
fort.   Here  is  where  it  speaks  of  the  Commission : 

And  the  Commission  may,  from  time  to  time, 
prescribe  the  extent  to  which  such  designated  com- 
mon carrier  may  be  relieved  from  the  operation  of 
this  section. 

Now,  when  I  first  got  this  provision  and  discussed  it 
with  our  passenger  and  traffic  departments,  it  occurred 
to  me  that  that  particular  sentence  might  give  us  the  pro- 
tecting arm  of  the  Commission — that  we  didn't  have  to 
make  out  any  special  reason,  but  we  might  go  to  them 
and  say, ' '  Here  is  Texarkana,  which  is  a  strong  competi- 
tive point;  we  are  the  longest  line  there,  and  it  is  a 
shorter  distance  to  fifteen  or  twenty  points  where  we 
charge  more  than  we  charge  to  Texarkana,  and  there  has 
never  been  any  complaint  about  it,  because  the  rates  to 
those  particular  points  are  comparatively  similar  to  the 
points  within  that  particular  territory."  Then  the  ques- 
tion occurred  to  me  that  if  we  should  apply  to  the  Com- 
mission asking  for  authority  to  charge  more  from  St. 
Louis  to  Garland  City  than  to  Texarkana,  a  further  dis- 
tance of  thirty  miles,  and  ask  it  for  authority  to  so  con- 
struct our  tariffs  to  Garland  City  and  quite  a  number  of 
places  within  that  vicinity  upon  Red  Eiver,  and  it  should 
appear  upon  the  investigation  of  the  Commission  that 
the  shippers  at  Garland  City  and  quite  a  number  of  other 
places  which  are  nearer  to  St.  Louis  than  Texarkana, 
which  is  a  competitive  point,  were  satisfied  with  the  ad- 
justment of  rates  because  they  receive  the  low  rates  from 
Shreveport  and  other  places  competing  at  St.  Louis,  and 
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the  Commission  refused  the  relief  prayed  for,  could  we 
enjoin  the  Commission?  I  imagined  to  myself  that  I  was 
making  this  particular  application,  and  that  I  had  set  up 
these  particular  reasons  for  it,  which  reasons  were  found 
by  the  Commission  as  facts.  Suppose  the  Commission 
refused  to  grant  the  request,  could  I  say  to  the  Commis- 
sion, under  the  second  sentence  of  this  section,  "As  a 
common  carrier  we  are  under  your  protecting  wing ;  now, 
at  almost  every  point  where  we  compete  with  another 
carrier,  we  are  the  long  line  from  the  important  centers 
and  we  must  have  your  protection  to  charge  more  from 
these  competing  points  to  the  short  haul  points  than  to 
the  long  haul  points,  and  you  have  the  power  under  this 
sentence  to  permit  it."  Suppose,  however,  it  refused  to 
give  me  the  protection  and  I  had  reasons  which  would 
appear  to  almost  any  lawyer  as  valid  reasons  why  we 
should  have  charged  the  higher  rate  to  Garland  City  and 
the  other  points  from  St^  Louis  than  to  Texarkana,  then 
the  next  question  that  occurs  to  me  is,  under  these  facts, 
would  I  have  any  right  to  appeal  to  the  courts  ?  If  grant- 
ing of  relief  under  the  long  and  short  haul  clause  is 
purely  an  administrative  question,  and  merely  vested  in 
'the  discretion  of  the  Commission,  then,  under  the  Pit- 
cairn  and  similar  cases,  I  think  the  court  has  no  right  to 
review  the  question,  but  the  action  of  the  Commission  is 
final.  This  part  of  the  law  is  revoluntipnary  and  radi- 
cally changes  the  basis  for  making  rates.  Under  the  first 
proviso  it  seems  to  me  that  any  shipper  or  city  may  make 
the  application  to  the  Commission  for  relief  against  the 
long  and  short  haul  clause  in  special  cases.  Eeference 
has  been  made  to  the  courts  not  wanting  to  interfere  with 
the  administrative  rulings  or  findings  of  an  administra- 
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tive  body,  and  it  occurred  to  me  that  probably  I  might 
get  some  consolation  in  the  Act  creating  the  Commerce 
Court.  But  I  can't  understand  what  authority  that  court 
has.  It  has  no  more  than  the  circuit  courts  have  at  this 
time. 

The  CHAIRMAN.  It  is  expressly  provided  in  the 
Commerce  Court  Act  that  that  court  shall  not  have  any 
more  jurisdiction  over  these  matters  than  the  present 
circuit  courts  have. 

Mr.  WEST.  Then  it  is  given  specifically  a  little  more 
authority  than  the  other  courts  have. 

The  CAIEMAN.    I  call  your  attention  to  this  clause : 

Nothing  contained  in  this  Act  shall  be  construed 
as  enlarging  the  jurisdiction  now  possessed  by  the 
circuit  courts  of  the  United  States,  or  the  judges 
thereof,  that  is  hereby  transferred  to  and  vested  in 
the  Commerce  Court. 

Mr.  WEST.  I  know  that  is  the  stumbling  block.  At 
the  same  time,  the  second  provision  up  there  gives  them 
the  power,  the  authority,  over  cases  that  are  brought  to 
enjoin,  set  aside,  annul  or  suspend,  in  whole  or  in  part, 
any  order  of  the  Interstate  Commerce  Commission, 
whether  that  is  an  administrative  order  or  any  other  kind 
of  order.  The  first  section  there  gives  them  the  power 
to  enforce  any  order  of  the  Commission,  except  by  ad- 
judication and  collection  of  a  forfeiture  or  penalty,  or 
other  than  the  payment  of  money.  That  is,  the  power  is 
given  that  court  to  enforce  any  order  of  the  Commission 
except  those  two  exceptions  there,  and  the  second  one 
gives  them  power  to  enjoin  and  prevent  any  order  of  the 
Interstate  Commerce  Commission.     Then  the  third  sec- 
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tion  gives  that  court  the  power  that  the  courts  had  under 
Section  3  of  the  old  Act.    And  then  the  Act  says : 

Nothing  contained  in  this  Act  shall  be  construed 
as  enlarging  the  jurisdiction  now  possessed  by  the 
circuit  courts. 

Now,  whether  that  is  a  limitation,  the  Commerce 
Court  is  given  jurisdiction  over  these  matters,  but  it  is 
not  enlarged  any  more  than  if  they  had  given  that  juris- 
diction to  the  circuit  courts.  But  it  says  they  shall  now 
have,  and  that  is  the  reason  why  I  inquired  of  Mr.  Lind- 
ley  where  he  found  any  authority  to  appeal  to  the  court 
from  the  action  of  the  Commission  under  the  water  com- 
petition clause,  if  the  Commission  refused  to  grant  relief, 
because  I  venture  to  say  that  the  long  and  short  haul 
clause  question  is  one  of  the  first  ones  that  is  coming  up, 
as  the  business  has  grown  up  under  the  old  law  "under 
similar  circumstances  and  conditions,"  and  the  wording 
there  under  those  provisos  is  different  from  under  any 
other  proviso  in  the  Act. 

The  CHAIRMAN.  Mr.  West,  is  it  your  view  that  we 
have  a  right  of  review  in  the  courts  over  an  order  re- 
fusing to  grant  a  departure  from  the  long  and  short 
haul  clause,  or  that  we  have  no  such  right  of  review. 

Mr.  WEST.  I  can't  make  up  my  mind  whether  we 
have  it  or  have  not. 

The  CHAIRMAN.  That  is  the  question  that  we  have 
before  us.    I  don't  want  to  interrupt  you. 

Mr.  WEST.  Well,  I  don't  know.  I  have  been  try- 
ing ever  since  I  got  a  copy  of  this  Act  to  find  out,  because 
the  situation  of  our  road  is  such  that  our  traffic  men  have 
raised  that  question.    I  am  just  stating  the  premises.    I 
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don't  know  what  my  conclusion  is.  We  probably  will 
have  to  try  the  courts,  but  I  can't  satisfy  myself  that 
we  have  any  right  to  go  there  if  the  Commission  just  re- 
fuses us  the  authority  to  make  any  change.  But  at  the 
same  time,  we  may  have  some  consolation  under  that 
second  provision  there,  which  gives  us  their  protecting 
wing.  If  they  don't  protect  us  or  pay  any  attention  to  us, 
I  don't  laiow  whether  we  have  any  authority  to  go  into 
court  to  force  them  or  not. 

Mr.  EDGAE  J.  EICH.  May  I  be  permitted  to  make 
one  or  two  practical  suggestions!  The  determination 
of  this  question  is  one,  of  course,  of  vital  importance. 
It  seems  to  me  that  the  question  is  broader  than  a  mere 
question  of  law  for  the  courts.  The  question  here  in- 
volved is  a  question  of  broad  public  policy  as  to  what 
shall  be  the  future  action  of  Congress  in  case  the  clause 
is  declared  unconstitutional,  as  suggested,  by  Mr.  Moore, 
and  we  have  got  to  look  ahead  of  the  action  of  the  court 
here.  You  are  all  aware  that,  with  the  exception  of  that 
wonderful  opinion  of  Judge  Cooley  in  the  Louisville  & 
Nashville  case,  the  Interstate  Commerce  Commission 
has  never  shown  that  it  had  a  proper  understanding  of 
the  fundamental  economic  principles  underlying  rate- 
making.  I  believe  that  opinion  ought  to  be  used  in  a  pro- 
paganda of  education,  not  merely  for  effect  upon  the  leg- 
islatures and  Congress,  but  for  the  effect  it  would  have 
upon  the  courts — because  we  are  confronted  with  this 
situation:  Nine  people  out  of  ten — yes,  ninety-nine  out 
of  a  hundred — feel  that  there  is  absolutely  no  justifica- 
tion for  charging  more  for  a  less  service  than  for  a  great- 
er service.  The  court  is  surrounded  by  that  atmosphere. 
It  is  true  that  the  Supreme  Court  of  ten  or  fifteen  ye^rs 
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ago  grasped  those  questions  wonderfully,  and  I  hope  the 
Supreme  Court  of  to-day  will  grasp  them  equally  well. 
Now,  in  addition  to  a  propaganda  of  that  information,  a 
promulgation  of  that  information,  I  believe  that  every 
railroad  attorney  in  the  United  States  ought  to  have  a 
copy  of  Ackworth's  remarkable  little  book,  "The  Ele- 
ments of  Eailroad  Econimies."  With  an  understanding 
of  that  opinion  of  Judge  Cooley  and  that  book  of 
Mr.  Ackworth's,  and  through  the  active  efforts  of 
the  railroad  attorneys,  not  only  ourselves,  but  our 
local  attorneys,  we  can  undertake  a  propaganda  which 
will  at  least  have  a  good  effect.  I  may  say  that  in  New 
England  we  undertook  a  propaganda  and  it  was  very  ef- 
fective, so  that  New;  England,  obviously  for  its  own  rea- 
sons, doubtless,  is  solidy  opposed  to  the  rigid  long  and 
short  haul  clause. 

Now  one  other  point  in  regard  to  Mr.  Moore's  sug- 
gestion that  possibly  we  don't  want  to  raise  the  question 
of  constitutionality.  He  is  afraid  that  Congress  will 
enact  a  rigid  clause.  I  realize  that  Mr.  Moore  is  in  very 
close  touch  with  the  political  center.  At  the  same  time, 
that  is  contrary  to  the  impression  which  I  have  received. 
I  believe  that  every  one  of  the  Interstate  Commerce  Com- 
mission would  be  opposed  to  such  a  rigid  law  and  would 
so  state  his  opposition  to  a  committee  of  Congress.  I 
know,  as  a  matter  of  fact,  that  the  Commission  was  op- 
posed to  this  long  and  short  haul  clause  as  introduced  in 
the  House,  and  as  passed  in  the  Senate.  Now,  that  sug- 
gests another  thing,  this  clause  is  going  to  be  tested  some 
time  or  another,  and  what  can  we  do  here  as  a  prac- 
tical matter — we  can't  determine  the  constitutionality  of 
it — it  is  impossible  in  a  town  meeting  to  discuss  constitu- 
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tional  questions  altogether  with  profit,  although  we  have 
been  greatly  interested  in  what  has  been  said,  but  what 
we  can  do  is  to  devise  some  means  whereby  we  can  be 
kept  in  touch  with  the  litigation  involving  this  principle, 
and  then  we  can  devise  some  means  whereby  the  best 
talent  of  the  country  can  be  employed  in  defending  the 
railroad's  ease  when  it  comes  up  before  the  courts.  That 
is  a  practical  matter  and  a  thing  we  can  do. 

Now  this  subject  of  delegation  of  power  is  so  fasci- 
nating that  I  can  not  resist  dipping  in  for  just  a  moment. 
I  know  you  are  all  tired  hearing  these  discussions,  but 
with  your  indulgence  I  would  like  just  to  suggest  this 
thought:  The  Supreme  Court  of  the  United  States  has 
allowed  what  we  may  call  a  delegation  of  authority  in 
practically  only  two  classes  of  cases^ — one  is  the  case 
where  it  has  given  to  the  executive  the  power  of  deter- 
mining when  a  certain  law  shall  go  into  effect,  the  time 
being  contingent  upon  the  ascertainment  of  a  fact  requir- 
ing no  exercise,  or  little  exercise,  of  judgment.  The  early 
embargo  cases  are  an  example  of  that  kind,  where  the 
president  was  given  power  to  ascertain  whether  the  Nav- 
igation Acts  were  in  existence,  and  to  remove  the  em- 
bargo when  those  Navigation  Acts  were  repealed.  And 
that  same  principle  has  been  extended  somewhat,  of 
course,  in  the  Traiff  Acts,  as  you -well  know.  Now  the 
other  class  of  cases  where  there  has  been  allowed  a  dele- 
gation of  authority  is  where  the  public  has  no  interest 
whatsoever  in  the  determination  of  the  fact — or,  at  least, 
very  little  interest  in  the  determination  of  the  fact.  Take 
the  draw-bar  case:  What  does  the  public — what  do  the 
people  of  this  United  States  care  as  to  what  shall  be  the 
uniform  height  of  draw-bars?     So  the  delegation  is  al- 
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lowed  where  no  question  of  public  policy  is  involved. 
Now,  in  discussing  this  question  of  delegation  of  legis- 
lative power  we  can  rest  assured  that  the  Supreme  Court 
of  the  United  States  will  not  uphold  the  constitutionality 
of  a  delegation  of  legislative  power  where  a  great  prin- 
ciple of  public  policy  is  involved.  Now  another  case 
where  the  delegation  is  allowed  is  the  case  of  determin- 
ing whether  a  bridge  is  an  obstruction  to  navigation. 
There  a  third  principle,  perhaps,  is  introduced,  namely, 
that  unless  there  is  allowed  a  delegation  of  power  to  an 
administrative  body  the  wheels  of  goverment  will  be 
stopped,  and  therefore,  as  a  matter  of  self-preservation 
the  courts  have  allowed  such  a  delegation  of  power.  And 
I  believe,  digressing  for  a  moment,  that  the  power  of  the 
Commission  to  make  rates  will  be  sustained  on  that  same 
ground,  that  it  is  a  matter  of  detail,  a  matter  which  must 
be  determined  by  an  administrative  body.  But  where 
you  come  to  a  question  such  as  is  involved  in  a  considera- 
tion of  this  long  and  short  haul  clause,  where  there  is 
placed,  apparently,  in  the  discretion  of  the  Commission 
the  determination  of  this  one  great  and  vital  question, 
shall  those  localities  which  have  grown  up  and  prospered 
and  thrived  by  reason  of  competition  be  deprived  of  the 
benefits  which  have  thus  accured — is  there  any  more 
vital,  important  question  before  the  American  people  to- 
day? 

Pardon  me.  I  didn't  intend  to  go  so  far.  I  simply 
want  to  register  as  my  opinion  that  the  law  is  unconsti- 
tutional, and  I  agree  with  the  position  taken  by  Mr. 
Bunn. 

Mr.  TRABUE.  Mr.  Chairman,  I  incline  to  the  con- 
trary opinion.    I  can't  be  as  happy  in  recalling  cases  as 
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Mr.  Powell,  having  to  rely  wholly  upon  memory.  The 
question  here  is :  Is  the  long  and  short  haul  clause  con- 
stitutional? And  should  steps  be  taken  at  an  early  date 
to  test  its  constitutionality?  It  is  asserted,  as  I  under 
stand  it,  that  it  is  unconstitutional  as  an  unauthorized 
delegation  of  power  by  Congress  to  a  subordinate  trib- 
unal. Generally  those  questions  have  been  considered  in 
the  quarantine  cases,  all  of  which  were  collected  in 
briefs  in  the  case  of  the  Illinois  Central  v.  Kendree,  in 
203  U.  S.  But  this  very  question,  as  I  recall,  was  con- 
sidered with  reference  to  the  Commission's  power  to 
make  rates,  in  the  case  of  Interstate  Commerce  Commis- 
sion v.  C.  N.  0.  &  T.  P.  E'y  Co.  et  al.,  in  162  U.  S.  and  167 
U.  S.,  it  being  contend-ed  in  those  cases  that  the  making  of 
rates  was  a  legislative  function ;  that  it  belonged  to  Con- 
gress, and  that  Congress  could  not  delegate  that  power 
to  a  Commission,  because  the  Commission  would  thereby 
be  authorized  to  exercise  legislative  power.  But  the 
Supreme  Court  of  the  United  States  said  otherwise,  and, 
in  an  opinion  by  Mr.  Justice  Brewer,  it  was  declared  that 
Congress  had  laid  down  the  rule  governing  the  making  of 
rates,  namely,  that  rates  should  be  reasonable  and  equal, 
and  that  the  Commission  was  merely  delegated  to  work 
out  details.  That  may  not  be  convincing  to  us,  but  that 
was  the  announcement,  as  I  distinctly  recollect,  of  the 
Supreme  Court,  through  Mr.  Justice  Brewer.  Without 
that  enunciation  the  Commission  would  have  no  power 
to  make  rates,  because  it  is  not  a  legislative  body  strictly, 
and  the  power  to  make  rates  is  a  legislative  power. 
Now,  this  provision  which  we  are  invoking  to  destroy 
this  law — 
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Mr.  HAMILTON.  May  I  ask  a  question?  The  power 
to  make  rates  was  held  to  be  subject  to  review,  wasn't  it? 

Mr.  TEABUE.    Yes. 

Mr.  HAMILTON.    Is  this  subject  to  review? 

Mr.  TEABUE.  I  will  come  to  that  directly.  This 
provision  invoked  here  is  not  a  new  provision  of  the  law. 
It  is  the  old  provision. 

The  CHAIEMAN."  But  wasn't  the  old  provision 
qualified  by  a  clause  that  has  now  been  stricken  out? 

Mr.  TEABUE.  Yes,  that  clause,  "under  substan- 
tially similar  circumstances  and  conditions,"  is  stricken 
out,  but  that  clause  concerned  the  principal  prohibition, 
namely,  that  the  shorter  haul  should  not  be  the  basis  of 
a  greater  charge  than  the  longer  haul.  In  the  provision, 
however,  which  gave  the  Commission  power,  or  discre- 
tion, the  language  is  just  the  same  as  it  always  has  been. 
It  h^s  not  been  affected,  and  we  have  the  same  language 
as  we  had  before.  Now,  it  seems  clear  that  with  that  lan- 
guage in  the  Act  since  1887,  giving  the  Commission  the 
power  that  it  is  now  claimed  is  an  arbitrary  power,  or 
very  extensive  power,  and  a  legislative  power,  the  court 
will  not  now  hold  that  the  law  is  invalidated. 

Mr.  BUNN.  Wasn't  the  power  of  the  Commission 
heretofore  controlled  by  those  words  "under  similar  cir- 
cumstances and  conditions?" 

Mr.  TEABUE.     You  mean  in  giving  the  relief? 

Mr.  BUNN.    Yes. 

The  CHAIEMAN.  And  wasn't  it  simply  a  question 
of  fact  left  to  the  Commission,  as  to  whether  or  not  each 
stated  case  came  under  the  clause  that  has  been  stricken 
out? 

Mr.  BUNN.     The  Supreme  Court  held  that  in  the 
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Social  Circle  case. 

Mr.  TEABUE.  Has  it  so  held?  I  had  forgotten  that 
such  was  the  case. 

Mr.  BUNN.  If  you  wiU  remember  in  that  case,  the 
court  held  that  the  Commission  had  no  right  to  determine 
that  railroad  competition  was  not  a  different  circum- 
stance and  condition,  and  that  their  action  was  controlled 
by  those  words  "similar  circumstances  and  conditions." 
The  very  point  here  is  whether  dropping  out  those  words 
leave  anything  to  govern  the  Commission. 

Mr.  TEABUE.  I  don't  recall.  I  don't  mean  to  say 
that  Mr.  Bunn  is  wrong.  I  don't  recall  that  the  court 
has  held  that  the  power  of  the  Commission  in  giving  the 
relief  was  based  on  the  phrase  "under  substantially 
similar  circumstances  and  conditions."  On  the  con- 
trary, the  charge  was  forbidden  under  similar  circum- 
stances and  conditions,  and  particular  cases  were  left  to 
the  Commission  to  grant  relief.  But  the  phrase  "under 
substantially  similar  circumstances  and  conditions"  is 
not  used  with  reference  to  the  relief  to  be  given  by  the 
Commission. 

The  CHAIEMAN.  Wasn't  the  question  left  to  the 
Commission  as  to  whether  or  not  the  stated  case  nega- 
tived the  proposition  that  the  circumstances  and  condi- 
tions were  substantially  similar f  Wasn't  that  the  ques- 
tion of  fact  the  Commission  was  expected  to  determine? 

Mr.  TEABUE.  I  have  always  thought  the  Commis- 
sion had  a  broader  discretion  than  that.  . 

Mr.  GO  WEN.  Didn't  the  Supreme  Court  hold,  Mr. 
Bunn,  that  the  carriers  then  were  authorized  under  dif- 
ferent circumstances  and  conditions  to  ignore  the  long 
and  short  haul  clause?    But  there  never  has  been  any  de- 
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cision  of  the  Supreme  Court  holding  that  the  power  of  the 
Commission  to  relieve  from  the  section  was  in  anywise  de- 
pendent upon  the  existence  of  different  circumstances 
and  conditions ;  and  it  would  seem  to  result  from  the  con- 
struction of  the  Supreme  Court  of  the  Act  that,  as  the 
carriers  are  themselves  empowered  to  ignore  the  clause 
where  different  circumstances  and  conditions  exist, 
the  power  conferred  on  the  Commission  to  relieve  from 
the  rule  was  necessarily  intended '  to  apply  only  to 
cases  where  different  circumstances  and  conditions  did 
not  exist. 

Mr.  TRABUE.  We  copied  this  provision  in  our  Ken- 
tucky Constitution,  Section  218,  and  our  statutes.  Sec- 
tion 820,  and  our  Court  of  Appeals  was  requested  to  fol- 
low the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  construction  of  this  Act  of  Congress,  but 
our  court  declined  to  follow  it,  and  held  that  water  com- 
petition did  not  authorize  the  carrier,  under  the  similar 
circumstances  and  conditions  clause,  to  treat  water  com- 
petition as  an  excuse  for  charging  more  for  the  shorter 
haul,  but  held  that  plenary  power  rested  in  our  Commis- 
sion to  relieve  from  the  operation  of  this  long  and  short 
haul  clause.  And  I  believe  that  the  statute  is  almost  in- 
operative in  Kentucky  by  reason  of  the  power  that  is 
exercised  by  the  Commission — or,  at  least,  it  has  very 
little  controlling  force  where  anybody  could  make  objec- 
tion. 

The  CHAIRMAN.  Didn't  the  section  of  the  Consti- 
tion  of  Kentucky  have  the  same  language  that  has  been 
stricken  out  by  this  new  Act? 

Mr.  TRABUE.    Yes. 

The  CHAIRMAN.    And  isn't  it  a  fact  that  the  State 

Digitized  by  Microsoft® 


355 


Commission  has  found  that  conditions  in  Kentucky,  under 
the  rule  of  the  Court  of  Appeals,  were  so  intolerable  that 
the  Commission  has  entered,  within  the  last  two  years, 
an  omnibus  order  exempting  every  railroad  in  that  State 
from  the  operation  of  the  long  and  short  haul  clause  to 
all  competitive  poiats. 

Mr.  TEABUE.  "We  are  virtually  now  out  from  un- 
der the  operation  of  the  long  and  short  haul  clause,  by 
reason  of  this  very  power  in  the  Commission  which  we 
are  now  invoking  to  invalidate  this  law. 

COL.  COLSTON.  Then  the  Kentucky  Court  of  Ap- 
peals overruled  the  Supreme  Court  Of  the  United  States 
and  then  the  Kentucky  Commission  overruled  the  Ken- 
tucky Court  of  Appeals?     (Laughter.) 

Mr.  TEABUE.  The  Commission  did  exactly  what 
we  all  wanted  the  Commission  to  do. 

COL.  COLSTON.    And  all  by  the  act  of  the  L.  &  N. 

The  CHAIEMAN.  We  couldn't  do  business  without 
such  relief. 

Mr.  TEABUE.  Now,  isn't  it  better  to  have  this  right 
to  go  to  the  Commission  and  to  rely  upon  the  Commis- 
sion, than  to  undertake  to  raise  the  question  that  the 
right  that  is  given  us  invalidates  the  law? 

The  CHAIEMAN.  I  am  sure  of  one  thing  Mr. 
Trabue,  that  if  the  Interstate  Commerce  Commission 
would  follow  the  precedents  set  by  the  Kentucky  Eail- 
road  Commission  we  would  make  no  question  about  this 
matter.     None  of  us  would  complain. 

Mr.  TEABUE.  I  think  it  is  perfectly  clear  that  if 
we  strike  out  this  provision  giving  power  to  the  Commis- 
sion that  the  whole  Act  must  fall  because  otherwise  it 
would  result — 
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Mr.  BUNN.  You  mean  the  whole  section? 
Mr.  TRABTJE.  Yes,  I  mean  the  whole  enactment  on 
this  subject,  of  course,  not  the  whole  Act.  Because  then 
Congress  would  have  prescribed  unconditionally  that 
there  should  be  no  charge  for  the  short  haul  which  would 
be  greater  than  the  charge  for  the  longer  haul,  and  it  is 
not  conceived  that  Congress  would  have  enacted  that, 
judging  from  the  history  of  legislation. 

The  CHAIEMAN.  Wouldn't  Congress  have  the 
power  to  do  that? 

Mr.  TEABUE.  Well,  assume  it  for  the  purpose  of 
this  argument,  nevertheless,  the  history  of  it  is  that  Con- 
gress never  has  passed  it. 

The  CHAIRMAN.     Never  will,  either. 
Mr.  TRABUE.     I  can't  say  that,  but  I  understand 
that  some  of  the  Northwestern  States  have.    I  should 
suppose  no  Legislature  would,  but  I  understand  some 
have.    But  Congress  has  not  done  it,   and  therefore, 
under  the  well-settled  line  of  decisions  of  the  Supreme 
Court,  begining  as  far  back  as  the  Trade  Mark  cases, 
coming    down    through    the    Union    Sewer    Pipe    case, 
the     McKendree     case,     and     the     Howard     case     and 
many  others,  it  is  perfectly  clear  to  my  mind  that  if  you 
strike  out  the  provision  giving  the  Commission  power  to 
relieve  from  the  Act  the  whole  enactment  must  fall. 
Then  we  are  back  to  Congress  with  the  opportunity  for 
Congress  to  do  what  Mr.  Moore  has  said  Congress  might 
do.    I  think  the  fact  that  the  Commission  takes  the  posi- 
tion suggested  by  Mr.  Rich  can  not  justify  us  in  conclud- 
ing that  Congress  will  not  pass  the  law,  because  it  seems 
that  the  Commission  was  opposed  to  this  law — and  never- 
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theless  Congress  did  pass  this  law  despite  the  position 
taken  by  the  Commission. 

Mr.  EDGAE  J.  RICH.  I  might  say  in  regard  to  that, 
Mr.  Chairman,  that  the  Commission  did  not  actively  op- 
pose this  amendment.  Personally  they  were  opposed 
to  it,  but  they  felt  it  was  not  up  to  them  to  give  advice  on 
some  points  about  which  no  advice  had  been  requested. 

Mr.  TRABUE.  Probably  they  would  not  actively  op- 
pose another  Act. 

Mr.  EICH.     No. 

Mr.  TEABUE.  Now,  regarding  this  last  proviso, 
there  is  in  it  actually  laid  down  a  rule  of  law,  so  that 
there  could  not  be  any  question  of  delegation  of  legisla- 
tive power  on  that  point — and  that  is,  where  there 
have  been  changed  circumstances  other  than  the  elimi- 
nation of  water  competition  the  Commission  may  act. 
So  there  is  a  rule  of  law,  and  no  legislative  power  is 
delegated  to  the  Commission. 

The  CHAIRMAN.  Suppose  under  the  last  para- 
graph there  had  been  no  changed  conditions  and  the 
railroad  carrier  had  reduced  its  rates  down  to  a  rate  far 
below  what  was  just  and  reasonable — one  that  didn't  pay 
operating  expenses — and  wanted  to  get  back  to  its  just 
and  reasonable  rate.  That  prohibition  would  stand  in 
the  way.    Do  you  think  it  is  valid? 

Mr.  TEABUE.  I  have  not  considered  that  question 
sufficiently  to  throw  any  light  upon  it. 

COL.  COLSTON.  I  think  that  the  Conference  has 
become  satisfied  that  the  Chairman  of  this  body  is 
full  of  this  subject  and  is  greatly  interested  ia  it,  and  I 
am  going  to  ask  that  he  be  asked  to  take  the  floor  and  Mr. 
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Hamilton  preside  so  that  we  may  hear  from  him  on  the 
siibject. 

The  CHAIRMAN.  Gentlemen  of  the  Conference,  I 
have  been  entirely  contented  with  what  few  questions  I 
could  interlard  in  this  discussion  from  time  to  time,  in 
drawing  out  the  speakers,  in  order  to  get  before  this  Con- 
ference what  they  thought  of  this  question.  I  expressed 
myself  somewhat  freely  yesterday  on  the  paragraph  that 
has  been  added  to  Section  4.  If  it  is  unconstitutional  on 
any  ground  that  whole  paragraph  must  fall.  I  don't  want 
to  repeat  what  I  said  yesterday,  but  it  does  seem  to  me 
that  where  competition  is  invited,  encouraged,  as  Mr.  Col- 
'ston  said  yesterday,  between  carriers,  we  will  say  between 
railroad  carriers  and  water  carriers,  it  is  certainly  law- 
ful that  the  competition  be  inaugurated  and  continued. 
If  one  of  the  competitors  is  unable  to  stand  the  pressure 
and  goes  out  of  business  it  does  not  follow  that  the  car- 
rier that  has  been  instrumental  in  driving  the  other  one 
out  of  business,  under  competitive  conditions,  has  done 
anything  unlawful.  On  the  contrary,  its  action  is  law- 
ful and  permitted  by  the  law.  But  when  that  carrier, 
having  accomplished  that  object,  in  order  to  get  a  part 
of  the  business  or  its  share  of  the  business,  and  there  is 
no  longer  competition,  wishes  to  go  back  to  its  rates 
originally  charged  and  collected,  which  were  all  the  time 
reasonable  and  just  for  the  service  preformed,  we  have 
this  statute  standing  in  the  way  prohibiting  absolutely 
any  increase  in  the  reduced  rate.  By  an  Act  of  Congress 
that  is  accomplished,  if  it  is  successful.  And  I  have  no 
question  whatever  that  the  courts  will  never  let  that  leg- 
islative provision  stand  when  contested,  because  it  is  un- 
questionably a  deprivation  of  the  property  rights  of  the 
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carrier  without  due  process  of  law,  and  a  taking  of  its 
property  for  public  use  without  just  conpensation.  The 
carriers,  by  the  declarations  of  this  Act,  and  at  common 
law,  are  entitled  to  just  and  reasonable  rates  for  the  serv- 
ices they  preform.  No  Congress,  no  legislative  power, 
can  deprive,  under  our  system  of  goverment,  the  carrier 
from  the  exercise  of  that  right.  Now,  because  the  rail- 
road carrier  has  entered  into  such  lawful  competition 
with  the  water  route  carrier,  in  order  to  compete  with  it 
and  get  a  portion  of  the  business  between  common  points, 
and  has  reduced  its  rates  to  a  point  that  is  unquestionably 
below  what  is  just  and  reasonable,  and  after  this  com- 
petition has  been  inaugurated,  one  carrier  is  eliminated 
we  will  say,  or  whethei'  it  is  or  not,  having  once  engaged  in 
that  competition  and  reduced  its  rates,  this  Act  declares 
it  never  can  go  back  to  what  is  just  and  reasonable  under 
its  former  rates,  although  they  are  no  more  than  what  is 
conceded  to  be  just  and  reasonable.  The  Commission  is 
given  no  power  to  relieve  from  that  situation  unless  that 
carried  can  show  a  changed  condition.  If  the  conditions 
remain  the  same,  if  there  is  no  substantial  change  in 
conditions,  the  carrier  can  never  go  back  to  that  standard 
of  just  and  reasonable  rates. 

COL.  COLSTON.  Unless  the  Commission  chooses  to 
let  him  go  back. 

The  CHAIRMAN.  No,  the  rail  carrier  can't  do  it 
then.  It  is  only  in  a  stated  case  where  there  are  changed 
conditions  that  the  Commission  is  given  power  to  let  a 
carrier  go  back  to  its  just  and  reasonable  rates.  That 
is  why  I  think  the  provision  is  unquestionably  unconsti- 
tutional. As  to  the  prior  provision,  the  main  section, 
Congress  having  stricken  out  the  clause  "under  substan- 
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tially  similar  circumstances  and  conditions,"  applying 
the  long  and  short  haul  clause  unconditionally,  it  seems 
to  me  there  is  no  guide,  no  rule,  no  standard,  left  to  the 
Commission  to  act  upon — and  I  agree  with  Mr.  Moore 
that  the  term  "special  cases"  only  means  a  special  ap- 
plication or  proceeding  before  the  Commission  by  a  car- 
rier to  have  this  relief  granted — and  there  is  an  un- 
bridled discretion  left  to  the  Commission,  with  no  stand- 
ard for  its  guidance.  It  is  a  discretion  that  may  be  ex- 
ercised, if  the  Act  is  valid,  without  giving  any  reason  for 
it.  It  is  within  the  power  of  the  Commission,  under  that 
provision  as  it  stands  to-day,  without  giving  any  reason 
for  its  action,  to  arbitrarily  make  or  unmake  any  railroad 
carrier  in  this  country,  to  increase  its  prosperity  and 
make  it  successful,  or  to  bankrupt  another  that  is  compet- 
ing with  it  from  point  to  point.  No  such  power  as  that, 
it  seems  to  me,  unlimited  as  it  is,  with  no  standard  for  its 
guidance,  can  be  exercised  lawfully,  under  our  system  of 
government,  by  merely  an  administrative  body. 

Mr.  BUNN.  Mr.  Chairman,  I.  would  like  a  ftirther 
expression  of  your  view  on  this  question,  which  interests 
me  very  much — if  you  are  right  in  what  you  have  said 
that  the  Commission  is  granted  a  discretion,  is  it  your 
view — on  the  assumption  that  the  section  is  valid — that 
we  have  any  review  in  court  of  that  discretion? 

The  CHAIRMAN.     Necessarily  not. 

Mr.  HAMILTON.  Just  one  moment.  Will  you  say 
"any  effective  review? 

Mr.  BUNN.    Well,  that  is  what  I  meant. 

Mr.  HAMILTON.     Not  a  mere  formal  review. 

Mr.  BUNN.     No,  I  don't  think  any  of  us  ought  to  re- 
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gard  a  mere  theoretical  review.    I  meant  an  effective. re- 
view. 

Mr.  MOORE.  You  mean  power  as  well  as  .inrisdic- 
tion. 

Mr.  BUNN.      Yes. 

■  The  CHAIRMAN.  It  is  hardly  conceivable  that  a 
court  could  review  this  discretion,  assuming  it  is  granted 
in  a  valid  way.  I  don't  see  how  a  court  would  have  any 
control  over  it.  And  it  is  also  inconceivable  to  me  that 
this  discretion  can  be  granted  in  a  valid  way.  We  are  by 
this  provision  left  to  the  discretion  of  an  administrative 
body  in  this  vital  matter,  and  are  thus  deprived  of  our 
property  without  a  judicial  hearing  or  due  process  of 
law. 

Mr.  BUNN.  Doesn't  this  show  that  there  would  be 
no  court  review?  Assuming  that  the  Commission  has  no 
rule  to  follow,  what  rule  has  the  court  to  follow?  The 
court  can  no  more  make  a  law  than  the  Commission  can. 
It  is  just  as  impossible  for  Congress  to  delegate  the  legis- 
lative power  to  the  court  as  to  the  Commission.  Con- 
sequently, Congress  in  all  Acts  lays  down  rules  that  bind 
the  court,  which  the  court  must  interpret  and  apply. 
Now  if  no  rule  of  action  is  laid  down  in  this  Act  for  the 
Commission,  we  can  not  say  that  any  more  rule  is  laid 
down  for  the  government  of  the  courts.  The  courts  can 
not  supply  the  rule.  Now,  I  thoroughly  agree  with  the 
Chairman  that  Mr.  Lindley  has  given  an  undue  weight 
and  effect  to  this  expression,  "special  cases."  As  I 
understand,  that  does  not  define  the  nature  of  the  case 
which  can  be  made  in  the  least.  It  simply  intended  to 
say  that  the  application  must  be  special  and  that  the  Com- 
mission would  have  no  right  to  grant  an  omnibus  order. 
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There  is  only  one  other  question  that  I  desire  to  suggest : 
I  hope  the  Chairman  is  right  in  his  view  that  this  is  in- 
valid under  the  fifth  amendment.  But  the  difficulty  there 
seems  to  me  to  be  whether  you  can  say  that  your  property 
is  taken  without  compensation  and  without  due  process 
of  law  when  the  law  is  prospective,  is  put  on  the  statute 
books  as  a  notice  to  you,  and  you  apply  affirmatively  for 
leave  to  come  under  that  law.  Won't  the  courts  say  that 
you  took  this  benefit  with  your  eyes  open,  with  the  bur- 
den or  penalty  in  the  statute,  and  you  must  accept  the 
whole  thing!  You  can't  say  that  the  penalty  is  confis- 
catory when  you  have  asked  for  it  to  be  applied  to  you. 

The  CHAIRMAN.  Is  it  unlawful  to  compete  with  a 
water  route  and  reduce  your  rates  in  order  to  do  it? 

Mr.  BUNN.  No;  but  Congress  has  served  notice  on 
you  that,  while  it  is  lawful,  certain  things  will  follow  if 
you  do ;  among  others,  that  you  have  got  to  go  to  the 
Commission  for  permission  to  raise  your  rate. 

COL.  COLSTON.  Wouldn't  this  argument  be  appli- 
cable only  to  new  enterprises — new  railroads  ?  You  over- 
look what  the  Supreme  Court  of  the  United  States  de- 
cided in  the  Kansas  cases — the  Western  Union  and 
Pullman  Palace  Car  cases  and  others — where  State  laws 
imposed  those  enormous  fines  for  the  right  to  do  business 
in  the  State  of  Kansas ;  and  the  Alabama  case,  where  the 
Supreme  Court  said  that  the  statute  imposing  a  heavy 
tax  was  inoperative,  because  the  foreign  railroad  cor- 
portions  had  been  doing  business  in  Kansas  and  Alabama 
for  a  long  time.  A  railroad  company,  when  it  acquires 
a  line  of  road  in  a  State,  has  come  to  stay.  Its  property 
and  business  are  of  a  permanent  character. 
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Mr.  BUNN.  I  think  that  is  a  different  case.  Your 
application  here  would  be  for  relief  from  rates  you 
have  voluntarily  made  in  competition  with  a  water 
route. 

The  CHAIEMAN.  The  question,  Mr.  Bunn,  is,  at 
last,  has  Congress  a  right  to  impose  any  such  condition 
or  result  on  the  railroad  carried? 

Mr.  BUNN.  I  appreciate  that  is  the  question.  Now, 
I  wish  to  call  your  attention  to  the  analogy  of  a  perfectly 
well  settled  line  of  cases.  We  have  a  constitutional  pro- 
vision against  the  impairment  of  the  obligation  of  con- 
tracts— ^but  it  is  a  principle  entirely  well  settled,  as  I 
understand,  that  where  a  law  is  in  operation  before  the 
contract  is  made,  that  law  becomes  a  part  of  the  contract 
and  therefore  can  not  be  said  to  impair  it.  My  appre- 
hension is  that  a  similar  principle  applies  here ;  that  this 
Act,  brought  to  the  notice  of  the  carrier  before  it  takes 
this  step,  becomes  a  part  of  the  step  and  that  the  carrier 
will  be  held  voluntarily  to  have  accepted  the  whole  pro- 
vision of  tliis  section  as  a  condition. 

The  CHAIRMAN.  Your  idea  is  that,  if  the  railroad 
carrier  engages  in  a  perfectly  lawful  business  competing 
with  a  water  route  carrier,  if  it  assumes,  after  that 
competition  has  ceased,  to  charge  only  a  just  and  reason- 
able rate  for  services  performed  that  its  property  will  be 
forfeited  by  reason  of  this  legislative  declaration  or  fiat, 
without  judicial  procedure. 

Mr.  BUNN.     That  is  what  I  am  afraid  of. 

Mr.  GOWEN.  Mr.  Bunn,  would  you  hold  that  Con- 
gress had  the  right  to  prohibit  a  railroad  company  from 
reducing  its  rates  in  competition  with  a  water  carrier? 

Mr.  BUNN.    I  think  this  answers  your  question:    I 
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think  Congress  would  doubtless  have  a  right  to  impose 
an  absolute  long  and  short  haul  rule ;  to  say  that  if  you 
competed  with  a  water  carrier  you  must  reduce  your 
intermediate  rates,  which  were  not  ia  competition. 

Mr.  GrOWEN.  But  apart  from  the  long  and  short 
haul  clause,  would  it  have  a  right  to  prohibit  a  railroad 
company  from  reducing  rates  in  competition  with  a  water 
carrier? 

Mr.  BUNN.  I  apprehend  that  Congress  would  have 
a  right  to  say  to  railroad  carriers — you  shall  not  make 
rates  in  competition  with  a  water  carrier  which  are  be- 
low the  normal  and  reasonable  rate  in  the  ordinary  sense. 

Mr.  GO  WEN.  Wouldn't  that  clearly  be  depriving  the 
carrier  of  property  if  it  prevented  the  carrier  from  com- 
peting? 

Mr.  BUNN.  Isn't  it  part  of  the  public  right  of  regu- 
lating common  carriers,  to  say  that  they  can't  charge  less 
than  the  normal  and  reasonable  rate?  Wouldn't  that  be 
exercised  on  the  theory  that  there  was  danger,  if  unlim- 
ited reductions  of  rates  were  permitted,  that  the  carrier 
would  throw  the  burden  of  losses  in  that  business  on  the 
people  that  were  transporting  other  traffic? 

The  CHAIRMAN.  I  want  to  admonish  counsel.  We 
have  been  very  liberal  about  this  discussion.  We  have 
not  got  past  one  question  this  morning,  and  while  it  is  im- 
portant, we  would  like  to  make  as  much  progress  as  pos- 
sible in  this  discussion. 

Mr.  NORTHROP.  Mr.  Chairman,  if  Mr.  Bunn's  con- 
struction, taking  up  this  last  paragraph  in  the  order  in 
which  you  took  it  up,  if  this  clause  about  eliminating 
water  competition  means  what  you  say  it  does,  I  believe 
it  is  unconstitutional,  and  I  believe  the  Supreme  Court 
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has  practically  decided  that  already,  the  question  in  both 
aspects.  The  second  question  you  put  to  Mr.  Bunn  a 
little  while  ago  the  court  certainly  decided  in  a  number  of 
cases  that  a  carrier  may  or  may  not  compete — that  that 
is  a  voluntary  action  on  its  part.  They  had  a  case  where 
carriers  in  East  St.  Louis  did  compete,  and  they  made  a 
certain  charge  in  competition  with  other  carriers — volun- 
tarily competed  for  the  business.  The  Commission  held 
and  ordered  that  they  were  obliged  to  continue  that 
charge — that  they  could  not  exact  any  more  than  the  pre- 
cise cost  of  the  business,  having  undertaken  to  go  into 
the  business.  The  circuit  court  decided  with  the  Com- 
mission and  the  Court  of  Appeals  affirmed  the  Commis- 
sion. The  Supreme  Court  of  the  United  States  unani- 
mously reversed  all  the  courts  and  the  Commission  on 
that  proposition,  and  held  that  a  carrier  had  a  right  to 
a  profit  over  and  above  the  cost  of  doing  the  business. 
That  was  the  St.  Louis  hay  and  grain  case.  Conse- 
quently, it  seems  to  me  that  that  decision  goes  very  far 
towards  holding  that  you  can't,  even  if  the  carrier  volun- 
tarily competes,  compel  it  to  continue  to  do  business 
without  a  profit.  So  if  you  make  such  a  case  I  believe 
ttiey  would  hold  this  particular  clause  unconstitutional. 
I  can't,  however,  go  so  far  as  to  say  that  that  would  in- 
validate the  whole  section.  That  clause  is  new  one  in- 
terjected. 

The  CHAIEMAN.  I  don't  contend  for  that,  you 
understand.  If  the  paragraph  added  to  Section  4  is  un- 
constitutional in  the  respect  I  mentioned,  the  whole  para- 
graph would  fall,  and  if  the  other  paragraph  in  Section 
4,  the  first  paragraph  of  Section  4  as  amended,  is  uncon- 
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stitutional  in  the  respect  we  have  been  discussing,  that 
whole  section  would  fall. 

Mr.  NORTHROP.  I  am  glad  to  hear  that,  because 
if  I  differed  from  you  I  should  consider  I  was  wrong. 

The  CHAIRMAN.  I  am  of  opinion  the  courts  will 
hold  that  Congress  would  never  have  passed  that  section 
in  its  absolute  form.  They  intended  to  have  some  relief 
given  to  the  carriers,  but  if  that  relief  provision  is  invalid 
or  void  for  uncertainty,  the  whole  section  would  fall.  I 
think  the  second  paragraph  of  Section  4  is  a  wholly  dif- 
ferent proposition.  It  could  be  upheld  or  held  to  be  in- 
valid entirely  and  separately  from  the  remainder  of 
Section  4,  or  vice  versa,  or  the  remainder  of  the  sec- 
tion could  be  held  valid  or  invalid  without  affecting  the 
second  paragraph  of  Section  4  as  amended. 

Mr.  NORTHROP.  Now  we  come  to  the  question 
raised  by  Mr.  Bunn.  If  he  is  correct  in  his  view  that 
this  section  gives  unbridled  discretion  to  the  Commission, 
to  use  his  language,  I  don't  think  there  is  any  doubt 
about  that  being  unconstitutional.  I  don't  think  we  have 
yet  come  in  this  country  to  a  point,  no  matter  how  far 
we  may  have  progressed  towards  socialism,  where  you 
can  vest  in  any  body  of  men,  seven  men  on  F  Street,  the 
unbridled  discretion  to  relieve  one  person  from  the  oper- 
ation of  a  certain  law  passed  by  Congress  and  to  require 
his  next-door  neighbor  to  obey  that  law.  And  I  think 
if  we  ever  do  reach  that  point  there  will  be  something 
doing,  to  use  a  slang  phrase.  Consequently,  the  main 
question  for  us  to  determine  here  is,  what  is  the  proper 
construction  to  place  upon  this  fourth  section?  I  don't 
believe  there  is  any  doubt  about  what  Congress  has  en- 
acted.   To  start  with,  the  first  paragraph  of  the  fourth 

Digitized  by  Microsoft® 


367 

section — that  we  shall  not  charge  less  for  a  long  haul 
than  for  a  short  haul — the  main  trouble  arises  from  con- 
struing that  proviso,  which  is  precisely  the  same  as  the 
old  proviso  in  the  old  section.  They  have  struck  out 
"under  substantially  similar  circumstances  and  condi- 
tions ' '  in  the  first  paragraph ;  and  when  they  came  down 
to  the  proviso  they  didn't  change  it  at  all.  "Well,  they 
did  leave  out  one  or  two  words  and  insert  one  or  two 
more,  but  it  is  in  substance  exactly  like  it  was  before.  It 
reads  now: 

Provided,  that  upon   application  to   the  Inter- 
state Commerce  Commission — 

The  words  "appointed  under  the  provisions  of  this  Act" 
are  eliminated — 

such  common  carrier  may,  in  special  cases,  after  in- 
vestigation— 

the  words  "by  the  Commission"  being  stricken  out — 

be  authorized  by  the  Commission — 

leaving  the  words  there,  "to  charge  less,"  etc.  So  the 
paragraph  is  exactly  as  it  stood  before.  Now,  there  is 
one  thing  certain,  and  it  is  just  a  repetition  of  the  old 
rule  that  was  so  frequently  and  beautifully  applied  by 
Chief  Justice  Marshall  when  be  construed  the  Constitu- 
tion of  the  United  States.  He  didn't  confine  his  attention 
to  the  microscopic  investigation  of  any  particular  clause 
or  word  of  the  Constitution,  but  he  reached  about  and 
out  into  the  whole  situation,  and  he  made  this  country 
what  it  is  to-day  by  that  process  of  reasoning.  There- 
fore, when  we  come  to  construe  the  fourth  section  of  this 
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Act  we  have  got  to  construe  it  as  the  Supreme  Court  of 
the  United  States  has  construed  it  time  and  again;  that 
is,  in  connection  with  every  section  of  the  Act.  And  in 
doing  so  there  is  to  be  borne  in  mind  what  the  Supreme 
Court  has  called  the  main  controlling  feature  of  the  Act. 
I  don't  suppose  there  was  ever  a  more  powerful  decision 
delivered  than  that  by  Mr.  Justice  White  in  the  Abilene 
case.  He  was  confronted  with  a  decision  of  the  Supreme 
Court,  the  highest  court  of  Texas,  which  had  confined 
its  view  to  Section  22  of  the  Act.  He  reviewed  the  stat- 
utes and  then  all  the  cases,  and  pointed  out  this :  That 
under  the  common  law  a  man  could  be  charged 
only  a  reasonable  rate  and  an  unreasonable  rate 
was  all  he  could  complain  about.  Suppose  he 
were  hauled  from  depot  to  hotel  with  a  fellow- 
passenger,  and  one  was  charged  twenty-five  cents  and 
another  fifty.  The  fifty-cent  man  could  make  no  com- 
plaint if  that  charge  was  reasonable.  Therefore,  it  was 
doubtful,  the  courts  in  America  having  decided  both 
ways  on  the  subject,  whether  or  not  there  could  be  any 
remedy  for  discrimination.  And  this  Act  solved  that 
doubt  and  said  there  never  more  should  be  any  undue 
discrimination.  That  was  the  main  idea  of  the  Act — ^no 
discrimination  in  any  way,  shape  or  form,  whether  it  was 
by  rebates  or  whatever  it  was;  the  Act  was  intended  to 
prevent  undue  discrimination.  And  if  any  clause  of  that 
Act,  by  its  operation,  before  juries  or  otherwise,  should 
in  any  way  break  down  that  main  idea  of  the  Act,  that 
clause  should  be  wiped  out ;  and  Mr.  Justice  Wliite  wiped 
out  the  provision  in  Section  22  reserving  other  remedies, 
because  juries  would  give  a  rate  to  one  man  and  not  to 
another.    So  he  controlled  Section  22  by  Sections  2  and 
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3  of  the  Act.  Therefore,  I  say  that  Section  4  will  be 
controlled  by  Sections  2  and  3  of  the  Act  when  it  goes 
to  the  Supreme  Court  of  the  United  States,  or  it  will  be 
wiped  out.  I  don't  think  there  is  any  doubt  about  that. 
They  did  it  in  the  Abilene  case  and  in  the  Pitcairn  case. 

COL.  COLSTON.  Do  you  discover  any  conflict  be- 
tween Section  4  and  the  main  spirit  of  the  statute! 

Mr.  NOETHEOP.  No,  sir,  I  do  not.  But  I  am  com- 
ing to  that  exact  point — that  when  you  read  Section  4  in 
connection  with  Sections  2  and  3,  the  Commission  can 
not  lawfully  exercise  an  unbridled  discretion  or  discrim- 
ination,_and  exempt  one  man  from  the  operation  of  Sec- 
tion 4  and  make  his  neighbor  abide  by  it — can't  exempt 
one  town  and  put  the  rule  on  the  next  town,  and  conse- 
quently— 

COL  COLSTON.  In  doing  that  they  disappoint  the 
main  purpose  of  the  statute? 

Mr.  NOETHEOP.  Absolutely  nullify  it.  And  the 
court  would  not  permit  the  Commission  to  take  any  such 
action.  Therefore,  I  doubt  very  seriously  whether,  when 
you  go  to  construe  this  fourth  section,  you  can  say  that 
the  Commission  has  unbridled  discretion  to  exempt  one 
person  and  apply  the  law  to  another.  Why,  the  Supreme 
Court  of  the  United  States,  I  think,  long  before  there 
was  any  Interstate  Commerce  Commission,  applied  that 
proposition,  if  I  remember  correctly,  in  certain  cases 
arising  in  San  Francisco,  where  they  undertook  to  pass 
a. law  which  applied  to  everybody  and  they  only  applied 
it  to  Chinese  owners  and  operators  of  laundries,  and  the 
Supreme  Court  struck  down  that  law  and  said  that  a 
law  might  be  fair  on  its  face,  but  sinister  in  its  applica- 
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tion,  and  administered  with  an  evil  eye,  if  I  remember 
the  language  of  the  court. 

The  CHAIRMAN.  That  was  under  the  Fourteenth 
amendment  applicable  to  State  legislation  which  denied 
to  the  Chinese  laundrymen  in  that  city  the  equal  protec- 
tion of  the  laws. 

Mr.  NORTHEOP.  Yes.  It  is  not  simply  under  the 
Commerce  Act.  But  the  great  principle  of  the  Act  is 
that  everybody  shall  be  treated  alike.  Now,  when  you 
come  to  the  fourth  section  we  must  bear  that  in  mind, 
and  if  there  is  a  conflict  with  that  proposition,  of  course, 
the  fourth  section  will  go  just  as  the  provision  in  the 
twenty-second  section  went.  But  I  believe  that  the  court 
would  construe  it  with  that  in  view. 

Mr.  BUNN.  May  I  ask  you  a  question?  You  are 
only  meeting  half  of  this  difficulty,  as  I  see  it,  in  my 
mind.  Suppose  the  Commission  should  treat  all  the  car- 
riers and  all  the  towns  alike,  but  at  the  same  time  exer- 
cise a  discretion  in  treating  them  all  alike.  In  other 
words,  suppose  the  Commission  says,  "We  won't  grant 
any  exemptions  from  this  section,"  or  "We  will  grant 
certain  ones  and  as  far  as  we  go  treat  the  carriers  alike 
and  the  towns  alike." 

Mr.  NORTHROP.  There  is  a  certain  fundamental 
jurisdiction — a  fact  upon  which  the  Commission's  action 
must  be  made.  That  is  to  say,  an  application  must  be 
made  to  them.  Now,  if  one  person  makes  an  application 
he  gets  certain  treatment.  They  can't  act  at  all  under 
that  proviso  unless  an  application  is  made.  Then  if  they 
deny  relief  to  that  one  person  they  have  got  to  deny  it  to 
all.  If  they  grant  it  to  one  person  they  have  got  to  grant 
it  to  all.    But  the  authority  of  the  Commission  may  be 
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exercised  "in  special  cases;"  now,  what  if  it  doesn't 
choose  to  exercise  the  power  of  exemption  at  all?  But 
I  don't  think  there  is  any  possibility  of  the  Commission 
declining  all  of  these- applications  and  saying  "We  won't 
grant  any  at  all." 

The  CHAIRMAN.  Suppose  they  do;  haven't  they 
got  the  power,  under  this  proviso,  to  refuse  all? 

Mr.  NORTHEOP.    I  think  they  have. 

The  CHAIRMAN.  Do  you  think  that  would  be  con- 
stitutional, then,  to  give  them  that  power? 

Mr.  NORTHROP.  Colonel,  I  would  like  to  study  that 
Kentucky  case  a  little  bit.  I  am  almost  afraid  that  the 
case  Mr.  Powell  read  this  morning — as  far  as  I  recollect 
it — ^I  haven't  read  it  lately— of  course,  there  is  this  dis- 
tinction, that  that  was  a  constitutional  provision  of  Ken- 
tucky, whereas  this  is  a  statute,  and  the  Supreme  Court 
has  said  that  you  can't  delegate  legislative  authority;  but 
they  do  it  all  the  time,  and  they  have  delegated  legisla- 
tive authority  to  the  Commission  to  make  rates. 

Mr.  POWELL.  There  certainly  seems  to  be  tiiat  dis- 
tinction; but  there  is  another  thought  advanced  by  Mr. 
Justice  Shiras  in  his  opinion  in  the  Kentucky  case,  and 
that  is  that  after  the  law  has  laid  down  a  direct  provision 
against  all  long  and  short  haul  rate  discrimination,  it 
is  an  act,  as  he  expresses  it,  ex  gratia  for  the  Commission 
to  relieve  the  carrier  from  it,  and  he  undertakes  to 
justify  it. 

COL.  COLSTON.  Now,  how  are  you  going  to  get 
away  from  that,  gentlemen?  We  make  fine  arguments 
here,  but  here  comes  this  merciless  decision  of  the  Su- 
preme Court  of  the  United  States  and  knocks  the  whole 
thing  into  smithereens. 
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The  CHAIRMAN.  But  you  must  remember,  Col. 
Colston,  that  the  Kentucky  provision  had  exactly  the 
same  clause  in  it  as  has  been  stricken  out  of  the  section 
we  are  discussing  under  the  new  Act,  "under  substan- 
tially similar  circumstances  and  conditions."  That  was 
the  provision.  It  was  a  qualified  prohibition.  And  the 
Commission  had  a  right  to  pass  upon  that  question  of 
fact. 

COL.  COLSTON.  But  I  understand  they  afterward 
did  pass  upon  the  question  of  fact  and  said  water  com- 
petition was  a  similar  condition  and  did  authorize  the 
carriers  to  depart  from  the  long  and  short  haul  clause, 
and  in  that  way  overruled,  properly  enough,  the  Ken- 
tucky Court  of  Appeals. 

The  CHAIRMAN.  The  Court  of  Appeals  held  that 
competition  was  not  to  be  considered  where  the  carrier 
claimed  a  dissimilarity  of  circumstances  and  conditions 
existed. 

COL.  COLSTON.    And  the  Commission  said  it  was. 

Mr.  POWELL.  Mr.  Chairman,  just  on  that  point ;  I 
can  not  attempt  to  enlighten  you  on  the  meaning  of  the 
Kentucky  case,  but  I  would  like  to  ask  a  question  for  mv 
own  information  right  on  the  point  as  to  whether  the 
existence  of  the  words  "under  similar  circumstances  and 
conditions,"  in  the  first  part  of  the  Kentucky  case,  dif- 
ferentiates that  decision  of  Mr.  Justice  Shiras  from  our 
present  case.  Now,  as  I  understand  that  case — and  I  am 
asking  in  order  that  you  may  enlighten  me — in  that  case 
the  Louisville  &  Nashville  Railroad  Company  said, 
"These  are  not  substantially  similar  conditions  between 
these  two  towns  and  therefore  thi?  section  has  no  applica- 
tion to  us  whatever. ' '   And  they  went  ahead  and  put  in  the 
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rate.  They  were  indicted  for  it,  and  the  lower  court  and 
the  Supreme  Court  of  Kentucky  held  that  the  conditions 
were  substantially  similar.  They  held  that  fact.  There- 
fore, the  Louisville  &  Nashville  had  no  right  to  decide 
the  question  for  itself,  and  therefore  the  section  of  the 
Constitution  had  application.  Upon  that  situation,  as 
I  understand,  the  Louisville  &  Nashville  went  to  the  Su- 
preme Court  of  the  United  States,  which  held  first  that 
the  circumstances  and  conditions  were  substantially  sim- 
ilar, and  therefore  that  the  section  did  apply.  Then  the 
Louisville  &  Nashville  said:  "If  the  section  does  apply 
it  is  unconstitutional,  because  it  is  a  delegation  of  legis- 
lative power,"  and  that  was  the  question  which  Mr.  Jus- 
tice Shiras  considered,  the  finding  of  fact  in  the  Kentucky 
case,  taking  the  place  in  our  situation  of  the  striking  out 
of  those  words  "under  substantially  similar  circum- 
stances and  conditions. ' '  Have  I  stated  it  correctly,  sub- 
stantially? 

The  CHAIEMAN.  I  think  you  have  substantially, 
but  the  wide  difference  between  the  decisions  of  the  Fed- 
eral courts  under  the  old  Interstate  Commerce  Act  and 
the  Court  of  Appeals  of  Kentucky  was  based  on  the  mat- 
ter of  competition.  The  L.  &  N.  Railroad  held  that  dis- 
similar circumstances  and  conditions  existed  because  of 
competition,  and  the  Court  of  Appeals  of  Kentucky  held 
that  that  was  not  correct,  and  they  would  not  follow  the 
Federal  courts  which  had  previously  construed  the  Fed- 
eral Act  of  1887.  Our  Constitution  having  been  framed 
in  1891,  was  four  years  after  the  original  Act  was  framed 
to  regulate  commerce. 

Mr.  POWELL.  But  the  Supreme  Court  of  the  United 
States. first  confirmed  the  finding  of  fact  of  the  Kentucky 
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court,  which  was  no  more  nor  less  than  that  the  section 
applied  because  they  approved  that  finding  of  fact,  or 
didn't  reverse  on  the  ground  that  the  circumstances  and 
conditions  were  dissimilar.  They  held  then,  as  near  as  I 
could  gather,  that  the  section  applied.  If  they  had  held 
the  fact  the  other  way  they  would  have  held  the  section 
had  no  application.  Now,  when  they  held  that  the  section 
applied,  didn't  the  Supreme  Court  of  the  United  States 
find  itself  in  practically  the  same  position  that  said  court 
will  find  itself  now  in  construing  the  Act  with  those  re- 
lieving words  "under  substantially  similar  conditions 
and  circumstances"  stricken  out? 

The  CHAIEMAN.  I  hardly  think  so.  The  Supreme 
Court  in  that  case  held  that  it  was  bound  by  the  con- 
struction given  by  the  highest  court  in  Kentucky  to  a 
section  of  the  Constitution  of  that  State. 

Mr.  NORTHEOP.  While  we  are  right  on  that  point, 
although  it  may  be  somewhat  of  a  digression,  a  case  oc- 
curs to  me  which  has  been  decided  by  the  Supreme  Court 
of  the  United  States  which  has  quite  a  bearing  on  this 
exact  question,  if  I  apprehend  the  question  ckarly.  That 
is  to  say,  that  by  striking  out  the  words  "under  sub- 
stantially similar  circumstances  and  conditions"  in  the 
first  paragraph,  does  that  make  the  Act  unconstitutional, 
or  something  to  that  effect.  Now,  a  distinction  is  at- 
tempted to  be  drawn  in  Kentucky,  because  that  was  the 
case  of  a  constitution.  The  Supreme  Court  itself  struck 
out  the  consideration  of  competition  in  the  Wight  case 
under  Section  2,  and  held  you  could  not  consider  com- 
petition. 

COL.  COLSTON.    That  is  Wight  v.  The  B.  &  0.? 

Mr.  NOETHEOP.    Yes.    So  that  there  is  the  action 
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of  the  Supreme  Court  itself.  They  say,  "Why,  there  are 
some  cases  in  which  you  can  not  consider  competition 
and  won't  consider  it,  but  in  others  you  must  consider 
it — it  is  a  voluntary  action.  I  was  very  much  delighted 
and  instructed  by  your  remarks,  Col.  Colston,  as  to  what 
a  grand  thing  competition  is  and  what  a  high  place  the 
law  gives  it — at  least  in  America;  but  sometimes  they 
strike  it  out,  and  in  the  Mogul  Steamship  Company  case 
I  think  the  Lord  Chancellor,  in  a  separate  opiaion,  gave 
voice  to  a  view  in  which  he  said  he  didn't  know  of  any- 
thing in  the  law  whereby  competition  was  or  ought  to  be 
especially  favored.  But  anyhow,  the  Supreme  Court 
has  struck  out  the  consideration  of  competition  in  the 
Wight  case,  in  regard  to  the  second  section  of  the  Act. 
I  doubt  if  they  would  listen  to  us  in  an  attempt  to  prove 
Section  4  is  unconstitutional  because  the  consideration 
of  competition  appears  to  be  stricken  out.  Now,  what 
have  we  left?  Simply  the  proviso.  And  the  only  hope 
in  the  proviso  is  in  the  words  "special  cases."  What 
does  that  mean?  We  will  come  on  later  to  the  question 
whether  we  can  get  a  review  of  the  order.  I  think  we  all 
decided  yesterday  we  didn't  know  exactly  what  it  did 
mean.  I  am  very  clear  in  my  mind  that  it  does  not  mean 
merely  proceedings.  I  think  if  we  admit  that,  we  are 
gone.  It  means  pretty  much  what  Judge  Cooley  said 
about  it  in  that  great  opinion  of  his.  It  means  excep- 
tions to  the  general  rule.  Now,  he  laid  down  certain  ex- 
ceptions, and  the  Commission  declared  certain  excep- 
tions. Then  they,  from  time  to  time,  revised  Judge 
Cooley 's  opinion.  But  that  is  what  it  means — it  means 
that  Congress — and  I  don't  think  we  ought  to  blind  our- 
selves at  all— has  laid  down  a  general  rule.    People  have 
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been  clamoring  for  it.  Mr.  Baxter  took  it  under  the  old 
Acts  and  knocked  it  out  in  the  interpretation  of  "under 
substantially  similar  circumstances  and  conditions." 
Then  Congress  came  along  and  forgot  to  strike  out  that 
language  in  the  Hepburn  law.  But  they  deliberately  did 
it  in  this  law.  There  is  a  great  prejudice  against  charg- 
ing more  for  a  short  haul  than  for  a  long  haul  in  this 
country.  Equal  mileage  rates,  which  the  Commission 
properly  analyzed  in  a  recent  case  in  Cincinnati — that  if 
equal  mileage  rates  are  given  it  destroys  competition. 
•  Now,  they  come  along  and  have  destroyed  it  except  when 
the  Commission  "in  special  cases"  will  let  us  make  those 
charges. 

The  CHAIRMAN.  Suppose,  as  you  say,  "special 
cases"  means  "exceptional  cases,"  and  that  phrase 
had  been  employed,  and  the  language  read  this  way: 
"Such  common  carrier  may,  in  exceptional  cases,"  etc? 

Mr.  NOETHROP.    Exceptional  cases! 

The  CHAIRMAN.  In  "exceptional  cases."  Now, 
what  would  that  mean?  Wouldn't  the  Act  then  leave  it 
to  the  Commission  to  define  what  was  an  exception  1  And 
if  the  Commission's  ruling  is  taken  to  the  court,  wouldn't 
the  court  have  to  define  what  constituted  an  exception? 
In  that  manner  wouldn't  both  the  Commission  and  the 
courts  be  called  upon  to  perform  a  legislative  act  in  order 
to  relieve  the  carrier? 

COL.  COLSTON.  Let  me  also  add  to  your  inquiry, 
Mr.  Chairman.  Suppose  at  the  time  that  the  Act  had 
said  that  upon  application  to  the  Interstate  Commerce 
Commission  such  a  carrier  may — leaving  out  the  words 
"in  special  cases  after  investigation" — ^be  authorized 
to  charge  less.     How  would  that  work?     The  idea  is  to 
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leave  out" the  words  "may,  in  special  cases."  Suppose 
it  made  it  the  absolute  duty  of  the  Interstate  Commerce 
Commission  in  any  particular  case  to  suspend  it.  Would 
that  present  an  entirely  different  condition,  from  a  con- 
stitutional point  of  view,  from  that  we  have  now?  In 
other  words,  I  am  trying  to  get  at  the  value,  in  the  law, 
of  the  words  "in  special  cases."  Does  that  mean  in  a 
case  where  the  Commission  finds  that  there  is  good  rea- 
son?— in  other  words,  that  the  Commission  may,  in  an 
exceptional  case,  the,^  circumstances  constituting  an  ex- 
ception, to  be  ascertained  by  the  Commission  after  in- 
vestigation— 

Mr.  NOKTHEOP.  Yes,  leaves  it  to  the  Commission 
to  make  an  examination  either  way,  make  an  examination, 
saying  "Now,  here  is  a  case  that  ought  to  be  taken  out 
of  the  general  rule — this  particular  case, ' '  and  state  why 
it  thinks  so.  In  other  words,  Congress  has  made  the 
rule  as  absolute  as  it  could,  feeling  there  are  cases  bene- 
ficial to  the  public  interests  which  ought  to  be  excepted 
from  that  rule.  It  has  vested  in  the  Commission  discre- 
tion, in  the  first  instance,  to  pass  on  that  case.  They 
must  have  a  case.  When  they  decide  on  such  cases  as 
they  propose  to  except,  they  must  not  violate  the  other 
clauses  of  the  statute. 

Mr.  BRANDEIS.  May  I  ask  you  a  question  right 
there!  You  say  that  the  action  of  the  Commission  must 
be  limited  by  the  provisions  contained  in  the  second  and 
third  sections  of  the  Act,  and  I  would  add  to  that  also 
the  first  section  of  the  Act. 

Mr.  NORTHROP.    Oh,  yes,  certainly. 

Mr.  BRANDEIS.  Now,  if  we  look  at  the  third  sec- 
tion, for  example,  we  find  there  this — that  it  shall  be 
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unlawful  for  any  common  carrier  to  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  any 
locality.  I  think  that  Section  4 — the  long  and  short  haul 
section — has  to  deal  with  localities  and  not  with  indi- 
vidual shippers  or  with  carriers  specifically.  Now,  then, 
I  want  to  ask  you,  what  is  there  in  the  proviso  of  Section 
4  which  will  serve  as  a  guide  to  the  Commission  in  de- 
termining whether,  in  dealing  with  an  application  for 
relief  from  the  provisions  of  Section  4,  the  preference  or 
advantage  given  to  one  locality  over  another  is  unrea- 
sonable or  undue?  How  shall  it  determine  whether  it 
is  unreasonable  or  undue  ?n  What  I  call  your  attention  to 
in  answering  my  question  is  this  fact — that  the  Congress, 
by  eliminating  the  words  "under  similar  circumstances 
and  conditions,"  has  specifically  declared  that  the  ele- 
ment of  competition  shall  not  be  considered-  ground  for 
relief  from  the  statute. 

Mr.  NORTHROP.  I  don't  concede  that  last  proposi- 
tion, perhaps,  but  answering  your  first  question  as  to 
what  the  guide  is,  I  say  it  is  exactly  the  same  indefinite 
guide  which  is  given  to  them  to  determine  what  is  an 
infraction  of  the  first  section  or  what  is  an  infraction  of 
the  second  section  or  what  is  an  infraction  of  the  third 
section.  It  is  very  indefinite.  They  have  worked  it  out, 
and  it  is  the  same  guide-  as  laid  down  by  Mr.  Justice 
White  in  the  Illinois  Central  case,  that  if  they  exceed  their 
power  or  do  something  flagrant  they  are  going  to  be 
stopped.  And  it  is  just  that  same  guide  and  no  other. 
But  it  is  in  there  because  it  is  in  the  second  sectiori,  and 
the  first  section,  and  all  through  there.  You  may  be 
quite  right  that  Section  4  simply  applies  to  the  locality. 
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COL.  COLSTON.    They  are  all  acts  in  pari  materia. 

Mr.  NOETHEOP.  Now,  the  fourth  section,  as  to  its 
being  merely  applicable  to  localities,  and  as  part  of  the 
third  section,  reminds  me  of  the  fact  that  the  Commis- 
sion has  formerly  taken,  and  probably  to-day  itself 
takes;  the  position  that  the  fourth  section  was  simply  a 
case  under  the  third  section.  It  was  a  specific  illustra- 
tion of  discrimination.  They  took  that  view  over  and 
over  again,  as  you  gentlemen  probably  know.  Mr. 
Shaver,  the  solicitor  of  the  Interstate  Commerce  Com- 
mission, took  that  position  before  the  courts. 

Mr.  PEIECE.  Mr.  Northrop,  I  understand  your 
position  is  that  notwithstanding  Congress  has  stricken 
out  the  words  "under  substantially  similar  circumstances 
and  conditions"  in  the  new  Section  4,  that  nevertheless 
when  you  come  to  construe  it  you  must  re-read  those 
words  into  the  Act  or  words  of  similar  import. 

Mr.  NOETHEOP.  No,  sir.  I  may  have  been  un- 
fortunate in  my  expression,  but  that  is  not  what  I  had 
in  mind. 

Mr.  PEIECE.  I  didn't  understand  you  went  that 
far,  but  I  put  it  in  that  shape  to  see  just  how  far  you  go. 

Mr.  NOETHEOP.  Oh,  no.  I  meant  to  say  you  must 
go  back  to  the  first  principles  and  construe  the  whole 
Act,  and  you  must  always  bear  in  mind  the  great  princi- 
ple of  the  Act,  which  is  directed  against  discrimination. 

We  now  come  down  to  what  this  language  about  spe- 
cial cases  means,  and  I  am  inclined  to  believe  myself  that 
they  will  give  that  language  the  construction  that  was 
placed  upon  it  by  Judge  Cooley.  He  told. what  special 
cases  were  and  told  what  kind  of  competition  you  should 
consider  without  regard,  as  I  remember,  to  the  phrase 
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"under  substantially  similar  circumstances  and  condi- 
tions." Mr.  Baxter  first  made  an  application  for  the 
L.  &  N.  Eailroad  under  that  proviso,  and  Judge  Cooley 
construed  the  proviso.  Then  the  L.  &  N.  took  another 
position  later  on,  which  was  upheld  by  the  United  States 
Supreme  Court  under  the  section  itself,  saying  they  did 
not  have  to  make  any  application  because  the  substan- 
tially similar  circumstances  and  conditions  relieved  them 
from  that,  and  the  court  sustained  them  in  that.  But 
Judge  Cooley,  in  his  decision,  construed  the  proviso  and 
said  what  certain  special  cases  were ;  among  other  things, 
I  remember  the  Commission  said  competition  between 
railroads  which  were  not  subject  to  the  Act  constituted 
a  special  case ;  but  where  there  was  a  long  railroad  and  a 
short  railroad,  both  subject  to  the  Act,  that  was  not  a 
special  case.  If  you  had  competition  with  a  road  in 
Canada,  that  was  a  special  case. 

COL.  COLSTON.     You  don't  think  that  is  logical, 
though,  do  you? 

Mr.  NOETHROP.  No,  personally,  I  do  not.  Now,  as- 
suming that  the  Commission  takes  the  view  that  Judge 
Cooley  took  and  says  what  certain  special  cases  are,  and 
also  excludes  that  old  case,  what  are  you  to  do  then — just 
say  that  that  is  not  a  special  case,  where  two  railroads 
are  subject  to  the  Act.  We  want  to  dispute  that.  What 
do  we  do!  We  come  now  to  the  question  of  whether 
there  is  a  court  review.  Then  you  have  a  question  of 
law  to  submit  to  the  Court  of  Commerce,  whether  com- 
petition between  two  railroads  subject  to  the  Act  con- 
stitutes a  special  case.  If  they  decide  against  us  we  go 
to  the  Supreme  Court.  But  that  is  purely  a  ouestion  of 
law.     There  are  the  admitted  facts.     The  Commission 
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says :  "We  won't  give  you  the  relief,  because  this  is  not 
a  special  case;  otherwise,  we  would."  And  you  bring 
your  question  of  law  to  the  Court  of  Commerce.  The 
question  of  law  is  submitted  to  that  court,  and  you  get  a 
definition  of  what  is  a  special  case,  and  you  go  to  the 
Supreme  Court  and  it  says  it  is  or  is  not  a  special  case, 
and  thus  we  get  our  court  review.  Now,  right  on  that 
point,  it  seems  to  me  that,  notwithstanding  the  clause 
that  Col.  Stone  points  out,  there  is  a  little  more  in  this 
Commerce  Court  Act  than  appears  on  the  surface.  But 
I  won't  go  into  that  very  elaborately  because  I  haven't 
given  it  very  great  study.  But  you  notice  this,  that,  first 
of  all,  of  course,  it  gives  the  Commerce  Court  power  to 
enjoin,  annul,  suspend,  or  set  aside,  in  whole  or  in  part, 
any  order  of  the  Commission.  Now,  that  is  a  pretty  big 
power. 

COL.  COLSTON.    Where  is  that? 

Mr.  NORTHROP.  That  is  in  the  Commerce  Court 
Act. 

The  CHAIRMAN.     The  second  clause  of  Section  1 
reads  this  way: 

Cases  brought  to  enjoin,  set  aside,  annul  or  sus- 
pend in  whole  or  in  part,  any  order  of  the  Literstate 
Commerce,  Commission. 

Mr.  NORTHROP.  Now,  how  are  they  going  to  do 
that  without  considering  facts'?  We  will  ask  whether 
this  Act  has  modified  in  any  respect  those  decisions  made 
by  Mr.  Justice  White.  How  are  they  going  to  do  it? 
How  are  you  going  to  modify  it  in  whole  or  in  part  un- 
less you  deal  with  facts,  like  the  chancellor  does? 
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Mr.  HAMILTON.  Allow  me  to  ask  a  question  be- 
fore you  proceed.  Do  you  understand  that  the  circuit 
courts  of  the  United  States,  at  the  time  this  Commerce 
Court  Act  was  passed,  had  the  power  to  enjoin,  set  aside, 
annul  or  suspend  in  whole  or  in  part  any  order  of  the  In- 
terstate Commerce  Commission? 

The  CHAIRMAN.  By  the  original  Act  the  same  lan- 
guage, in  substance,  was  employed,  granting  jurisdiction 
to  the  circuit  courts  to  do  that  very  thing.  I  have  been 
hunting  for  it  this  morning,  but  could  not  find  what  sec- 
tion it  was  in. 

Mr.  NOETHEOP.  Well,  if  that  is  true,  of  course, 
but  my  understanding  was  that  the  circuit  courts — 

The  CHAIEMAN.  Does  any  gentleman  here  remem- 
ber the  section  where  jurisdiction  is  conferred  on  the  cir- 
cuit courts  to  enjoin,  set  aside,  annul,  or  suspend  orders 
of  the  Commission? 

Mr.  DOEAN.  Page  33,  small  print  at  the  bottom  of 
the  page. 

Mr.  HAMILTON.  That  is  what  is  omitted  from  the 
new  Act. 

Mr.  DOEAN.     Yes,  I  know. 

Mr.  MOOEE.  Here  is  the  language,  Mr.  Chairman, 
the  old  language — 

The  venue  of  snits  brought  in  any  of  the  circuit 
courts  of  the  United  States  against  the  Commission 
to  enjoin,  set  aside,  annul,  or  suspend  any  order  or 
requirement  of  the  Commission  shall  be  in  the  dis- 
trict where  the  carrier  against  whom  such  order  or 
requirement  may  have  been  made  has  its  principal 
operating  ofifice,  and  may  be  brought  at  any  time 
after  such  order  is  promulgated. 
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Mr.  HAMILTON.  Isn't  that  all  as  respects  the 
venue  ? 

The  CHAIRMAN.  There  is  an  express  provision 
conferring  this  jurisdiction  upon  the  circuit  courts. 

Mr.  HAMILTON.  To  the  Supreme  Court,  but  I 
don't  find  any  to  the  circuit  court. 

Mr.  GOWEN.  Mr.  Chairman,  that  is  the  only  pro- 
vision in  the  old  Act. 

The  CHAIRMAN.  I  mean  of  the  present  Act,  be- 
fore this  amendment. 

Mr.  HAMILTON.  There  was  an  appeal  directly  to 
the  Supreme  Court,  but  not  directly  to  the  circuit  court. 

Mr.  OPDYKE.  The  first  line  of  page  34,  referring 
to  .iurisdietion. 

The  CHAIRMAN.  Yes.  Now,  let  me  read  that 
whole  sentence — 

And  if  the  order  or  requirement  has  been  made 
against  two  or  more  carriers  then  in  the  district 
where  any  one  of  said  carriers  has  its  principal  op- 
erating office,  and  if  the  carrier  has  its  principal  op- 
erating office  in  the  District  of  Columbia,  then  the 
venue  shall  be  in  the  district  where  said  carrier  has 
its  principal  office;  and  jurisdiction  to  hear  and  de- 
termine such  suits  is  hereby  vested  in  such  courts. 

Now,  that  jurisdiction  is  just  simply  carried  over  into 
the  Commerce  Court  Act. 

Mr.  NORTHROP.  Now,  as  I  stated,  what  seemed  to 
me  to  be  the  limitations  of  the  jurisdiction  under  the  old 
Act  were  set  forth  by  the  Supreme  Court  in  the  decision 
of  Mr.  Justice  White  whereby  he  said  they  had  no  juris- 
diction except  to  enjoin,  in  eases  involving  questions  of 
power  or  flagrant  violations.    Now,  that  may  be  true  in 
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reference  to  the  Commerce  Court,  but  I  don't  see  how 
this  court  can  suspend  or  modify  or  alter,  in  whole  or  in 
part,  without  going  into  the  facts.  It  seems  to  me  when_ 
you  read  that  language,  it  has  a  little  more  in  it. 

Mr.  LATHROP.  The  words  "in  whole  or  in  part" 
are  added. 

Mr.  NOETHEOP.  Yes.  Furthermore,  when  you 
come  down  to  ascertaining  how  the  jurisdiction  of  the 
court  is  to  be  invoked,  what  do  you  find?  We  find  that 
a  petition  must  be  filed  setting  forth  briefly  and  succinctly 
the  facts  constituting  the  petitioner's  cause  of  action. 
Now,  what  is  the  sense  of  filing  a  petition  setting  forth 
facts  which  the  court  has  no  right  to  consider,  no  juris- 
diction to  consider? 

Mr.  MOOEE.  May  I  ask  my  friend  a  question?  I 
want  to  take  the  view  you  express,  but  on  the  point  you 
made  a  moment  ago  don 't  you  think  the  words  ' '  in  whole 
or  in  part"  were  added  to  meet  the  views  of  the  Supreme 
Court  of  the  United  States,  to  the  effect  that  it  could  only 
do  one  of  two  things— either  approve  the  order  of  the 
Commission  as  a  .whole  or  reject  the  order  of  the  Commis- 
sion as  a  whole? 

Mr.  NOETHEOP.  Yes,  I  think  so.  But  that  does 
not  touch  the  idea  I  have  in  mind.  I  hope  you  gentlemen 
will  understand  that  I  have  not  come  to  any  definite  con- 
clusions on  this  myself,  one  way  or  the  other. 

The  CHAIEMAN.  I  want  to  state  to  the  gentleman 
that  he  has  sustained  my  previous  views  very  thoroughly. 

Mr.  NOETHEOP.  Answering  Mr.  Moore,  of  course, 
the  courts  did  hold  that  they  had  nO  power  under  the  old 
law,  the  first  law,  to  do  anything  more  than  to  either  re- 
verse or  affirm  an  order  of  the  Commission.     And  the 
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Supreme  Court  itself  would  send  the  cases  back  time  and 
time  again  to  be  acted  on  by  the  Commission  and  would 
not  act  on  them  itself,  because  of  that  ruling,  perhaps, 
and  get  the  opinion  of  the  Commission,  in  the  first  in- 
stance, on  anything  they  had  not  given  an  opinion  on  be- 
fore. I  don't  think  this  Act  overrules  that  except  it 
gives  the  Commerce  Court  the  right  to  enjoin,  set  aside, 
annul  or  suspend  in  whole  or  m  part  any  order  of  the 
Commission.  Now,  what  is  there  that  comes  before  the 
Commission  except  a  question  of  fact?  Nothing  in  the 
world.  The  Supreme  Court  has  said  that  over  and  over 
again.  What  is  discriminatory?  What  is  a  reasonable 
rate?  Both  are  questions  of  fact.  Now,  how  are  they  to 
review  an  order  of  the  Commission  without  considering 
the  questions  of  fact?    They  just  can't  do  it. 

COL.  COLSTON.  May  I  ask  you  how  those  facts  are 
to  be  gotten  before  the  Court  of  Commerce  by  original 
evidence  de  novo? 

Mr.  NORTHROP.  That  supports  my  view — how  do 
you  go  before  the  Commerce  Court?  "The  jurisdiction 
of  the  Commerce  Court  shall  be.  invoked  by  filing  in  the 
office  of  the  clerk  of  the  court  a  written  petition  setting 
forth  briefly  and  succinctly  the  facts  constituting  the 
petitioner's  cause  of  action,  and  specifying  the  relief 
sought. ' '  That  is  on  page  4.  Now,  what  is  the  sense  of 
filing  a  petition  setting  forth  facts  if  the  court  is  not 
going  to  consider  the  facts?  Wouldn't  you  be  exactly 
in  the  position  that  was  so  beautifully  condemned  by 
Mr.  Justice  Field  in  the  great,  case  of  Windsor  v. 
McVane,  where  in  Virginia  after  the  war  under  those 
confiscating  Acts  a  party  came  into  court  and  was  ac- 
cused of  being  a  rebel  and  the  land  was  confiscated,  and 
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the  answer  was  stricken  out  under  that  Act.  And  when 
it  got  to  the  Supreme  Court  Mr.  Justice  Field  said:  "It 
is  a  mockery  of  justice  to  say  'come  into. court  and  you 
shall  be  heard,'  and  when  you  come  into  court  to  close 
your  mouth  and  not  hear  you" — a  mockery  of  justice. 
I  say  that  when  you  are  told  to  file  a  petition  before  the 
Commerce  Court  setting  forth  the  facts,  that  the  Su- 
preme Court  of  the  United  States  will  never  decide  that 
that  court  is  without  jurisdiction  to  consider  those  facts. 
It  would  be  idiotic  and  outrageous.  Now,  further  in  that 
Act  what  do  you  find  ?  The  court  may  by  rule  prescribe 
the  method  of  doing  what?  Taking  evidence  pending 
cases  in  said  court.  Page  5.  And  prescribe  that  the 
evidence  may  be  taken  before  a  single  judge  of  the  court, 
with  power  to  rule  the  admissiqn  of  evidence  How  are 
you  going  to  prescribe  the  method  unless  you  are  going 
to  take  it?     Thank  you,  gentlemen. 

Mr.  "WATTS.  Referring  co  wlia:  Mr.  Doran  so  well 
said  this  morning,  it  must  be  apparent  now  to  each  and 
every  one  of  us  that  it  is  quite  impossible  to  discuss  in  a 
satisfactory  way,  or  reach  any  satisfactory  conclusion, 
the  several  questions  submitted  by  the  sub-committee 
at  this  session.  Therefore  I  move  that  when  this  Con- 
ference adjourns  this  afternoon  it  adjourn  to  meet  again, 
say,  Tuesday,  the  11th  of  October,  at  Hot  Springs  or 
Atlantic  City  or  some  other  point,  and  resume  the  dis- 
cussion of  these  questions.  In  the  meantime,  the  Com- 
mission will  probably  have  made  rulings  which  will 
throw  light  on  the  situation,  and  our  own  investigations 
will  enable  us  to  discuss  much  more  satisfactorily  what 
is  really  meant  by  this  new  Act.  I  therefore  make  this 
motion. 
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Mr.  NOETHROP.  Judge  Watts  has  brought  to  my 
mind  something  in  reference  to  the  rulings  of  the  Com- 
mission. I  have  a  telegram  about  that  administrative 
ruling  which  may  be  of  interest  before  we  adjourn: 

Your  wire  received.     No  administrative  ruling. 
You  probably  have  the  following  telegram  in  mind, 
signed  by  the  chief  of  the  Bureau  of  Tariffs — 
To  F.  A.  Leland, 

St.  Louis,  Missouri. 

Yours  18th.  TariflFs  or  supplements  filed  with 
Commission  prior  August  17  will  be.  passed  to  files 
even  though  effective  date  may  be  subsequent  to 
'  August  17,  and  carriers  will  then  have  six  months 
from  August  17  within  which  to  file  applications  for 
relief  from  long  and  short  haul  provision  of  fourth 
section,  Amended  Act.  Schedules  filed  on  and  after 
August  17  should  conform  to  long  and  short  haul 
provisions  unless  relief  from  Section  4  shall  have 
been  obtained  from  Commission  prior  to  filing. 

That  just  seems  to  be  a  telegram  from  the  chief  of 
the  bureau. 

Mr.  WATTS.  After  conferring  with  Mr.  Moore  I 
would  suggest,  and  move  further  that  the  afternoon  ses- 
sion be  devoted  to  a  consideration  of  the  practical  qu.es- 
tions  submitted  to  the  Conference  by  the  sub-committee, 
under  Section  6  of  the  present  Act  as  amended  by  Sec- 
tion 9  of  the  Mann-Elkins  Bill,  in  the  matter  of  main- 
taining agents  supplying  information  to  shippers. 

Mr.  CLAEDY.  I  couldn't  make  a  speech  even  if  I 
wished — I  have  heard  so  much  discussion  that  my  mind 
is  ia  a  state  of  bewilderment.  I  want,  if  I  can,  to  get 
back  to  the  opinion  I  had  when  the  discussion  began,  for 
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my  first  impressions  are  likely  to  be  best.  And  to  that 
end  I  want  to  ask  the  Chairman  a  question  suggested  by 
certain  observations  made  by  the  Chairman.  Suppose 
this  fourth  section  ended  at  the  begining  of  the  first  pro- 
viso after  the  words  "a  longer  distance."  Would  that 
section  then  be  constitutional?  The  Chairman  made 
some  observation  on  that  point. 

The  CHAIRMAN.    Let  me  hear  your  question  again, 
Mr.  Clardy. 

Mr.  CLAEDY.  Suppose  this  fourth  section  ended 
with  the  words  "a  longer  distance,"  just  before  the  first 
proviso.  Would  that  be  constitutional?  Would  it  be 
within  the  power  of  Congress  to  enact?  I  ask  this  ques- 
tion because  in  the  halcyon  days  of  the  grangers  there 
was  legislation  of  that  kind  all  over  the  northwestern 
country.  Not  only  did  they  have  the  section  that  con- 
tained no  proviso,  no  exception,  but  they  did  not  even  re- 
quire that  the  short  haul  should  be  included  in  the  long 
haul.  They  had  such  a  statute  in  Texas — they  had  in  Illi- 
nois— had  it,  I  think,  in  Iowa  and  Minnesota — ^had  it,  I 
think  in  Nebraska,  and  they  had  it  in  Missouri.  That  stat- 
ute has  been  construed  to  be  constitutional.  That  statute 
has  been  held  to  be  not  violative  of  the  Fourteenth 
Amendment.  Now,  if  it  be  true  that  Congress  possesses 
the  power  under  the  commerce  clause  of  the  Constitution 
to  regulate  its  commerce,  as  the  States  possess  the  power 
to  regulate  intrastate  commerce,  couldn't  it  have  passed 
this  statute  and  allowed  it  to  stand  just  so,  and  can  we 
complain  that  we  are  permitted  under  the  Act  to  get  re- 
lief from  the  Commission  which  has  been  appointed, 
which  has  been  created  by  Congress  ?  This  is  intended  as 
a  relief  measure,  and  do  I  understand  from  the  Chairman 
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that  this  Act  may  be  held  to  be  unconstitutional  because 
it  does  not  provide  a  judicial  remedy,  and  therefore,  the 
whole  Act  may  be  set  aside?  Now  they  have  undertaken 
to  furnish  what  they  considered  some  relief.  AVhether 
they  have  done  so  or  not  is  a  question. 

The  CHAIRMAN.  If  the  gentleman  wants  me  to  an- 
swer the  question,  I  will  say  my  objection  to  the  first 
paragraph  of  Section  4,  from  a  constitutional  stand- 
point, is  not  on  the  ground  you  have  mentioned,  but 
mainly  on  the  ground  that  it  is  an  unconstitutional  del- 
egation of  legislative  power  to  the  Commission,  without 
any  rule  to  guide  or  to  govern  the  Commission. 

Mr.  CLAEDY.  Well,  but  Mr.  Chairman,  the  first 
section  simply  provides  that  no  more  shall  be  charged  for 
the  transportation  of  passengers  or  the  like  kind  of  prop- 
erty for  a  short  haul  than  for  a  longer  distajice  over  the 
same  line  or  route  in  the  same  direction.  Now  the  pro- 
viso intends  to  afford  some  relief.  It  may  be  that 
the  relief  is  inadequate,  but  does  that  vitiate  the  entire 
law? 

The  CHAIRMAN.  It  is  very  clear  that  Congress 
never  intended  to  do  as  the  States  out  West  you  refer  to 
have  done,  to  make  an  absolute  provision.  It 
did  intend  to  give  some  relief,  to  qualify  this 
absolute  provision  that  ends  with  the  words  "longer 
distance,"  just  preceding  the  proviso.  Having  in- 
tended to  give  some  relief,  if  that  attempt  to 
give  relief  and  to  take  out  of  the  application  of  the  ab- 
solute provision,  special  cases,  as  mentioned  by  Mr.  Lind- 
ley,  and  not  to  apply  it  to  all  cases  and  make  it  absolute, 
the  forepart  of  the  section  would  be  bound  to  fall  with 
the  proviso,  if  the  proviso  is  unconstitutional  and  void. 
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If  that  is  an  unconstitutional  delegation  of  legislative 
power  to  the  Commission  then  the  intention  of  Congress 
is  defeated,  if  you  uphold  the  forepart  of  the  section  and 
make  it  absolute,  because  Congress  never  intended  to  do 
that  thing  and  in  my  opinion  never  will  do  so.  But  if 
this  relief  clause  is  inoperative  and  void,  then  all  writers 
upon  the  construction  of  statutes  hold  that  the  preceding 
enacting  clause  must  fall  with  it. 

Mr.  CLAEDY.  I  suppose,  Mr.  Chairman,  that  it 
simply  provided  as  it  does  substantially  provide,  I  think, 
that  upon  application  to  the  Interstate  Commerce  Com- 
mission a  different  rule  might  be  put  into  effect. 
Now  that  is  a  delegation  of  power,  we  will  say,  to  the 
Commission.  Congress  has  the  right  to  say  absolutely 
that  the  Commission  should  have  no  voice  in  the  matter 
at  all. 

The  CHAIRMAN.  I  am  inclined  to  agree  with  you 
there. 

Mr.  CLAEDY.  That  being  true,  hasn't  it  a  right  to 
create  a  Commission  and  to  vest  authority  in  the  Com- 
mission, after  investigation,  to  make  exceptions  to  the 
rule?  We  may  say  that  Congress  meant  what  it  said 
and  that  an  investigation  implies  an  investigation  in  good 
faith  and  the  reaching  of  a  proper  conclusion,  one  which 
does  not  take  away  the  property  of  a  carrier  without  due 
process  of  law.  But  if  that  is  true,  then  isn't  it  true  that 
the  Act  of  Congress,  the  fifteenth  section,  affords  a 
remedy  to  the  carrier  in  the  event  that  facts  exist  which 
authorize  the  intervention  of  the  Commission!  Other- 
wise, those  words,  it  seems  to  me,  are  meaningless.  And 
isn't  it  true,  that  this  Act  is  within  the  power  of  Congress 
to  enact  it?    It  has  been  enacted  with  this  proviso,  cer- 
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tain  exceptions  in  behalf  of  the  carrier  of  which  the  car- 
rier may  take  advantage,  if  he  chooses.  And  is  he  de- 
prived of  it?  Of  course,  I  agree  that  the  purpose  of 
Congress  is  made  manifest  that  there  shall  be  an  inves- 
tigation, an  inquiry,  and  that  means  an  inquiry  and  an 
investigation  and  the  ascertainment  of  facts.  If  the 
Commission  takes  up  a  question  of  that  kind  and  refuses 
to  allow  the  carrier  to  reduce  the  long  haul  rates  to  less 
than  the  short  haul  rates,  I  think,  prcTbably  the  Act  of 
Congress  affords  relief  and  that  the  parties  complaining, 
the  railroad  carriers,  may  go  into  a  court  of  equity  for  the 
assertion  of  their  rights. 

The  CHAIRMAN.  Wouldn't  the  courts  in  that  case, 
Mr.  Clardy,  then  be  called  upon  to  perform  a  legislative 
Act,  to  fix  a  rate  for  the  future  ? 

Mr.  CLAEDY.  That,  of  course,  the  court  can't  do. 
The  court  could  only  hold  that  the  carrier  could  not  be 
deprived  of  his  property  without  a  hearing,  a  judicial 
hearing. 

The  CHAIRMAN.  Take  this  state  of  facts  under 
this  provisio:  I  will  give  you  a  concrete  case.  We 
have  some  very  valuable  coal  mines  in  Southwestern 
Virginia,  200  miles  from  the  city  of  Louisville.  We  have 
others  nearer  in  the  western  part  of  Kentucky.  Sup- 
pose that  the  latter  mines  were  located  on  the  same  line 
or  route,  50  miles  from  Louisville.  If  the  mines  situated 
200  miles  from  Louisville  were  not  given  the  same  rate  on 
the  commodity  of  coal  to  Louisville,  or  perhaps  slightly 
more  only  than  the  mines  closer  to  that  city,  the  opera- 
tors of  the  mines  situated  200  miles  away  could  not  sell 
a  pound  of  coal  in  Louisville.  The  other  coal  operators 
would  get  all  the  business.     Now,  suppose  under  those 
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circumstances  the  Commission  refuses  to  let  the  Louis- 
ville &  Nashville  Eailroad  Company  make  the  rate  less  at 
LouisvUle  than,  say,  at  Junction  City,  the  half-way  point. 
Has  it  or  the  coal  operators  at  the  longer  distance  point 
any  remedy  in  the  courts! 

Mr.  CLAEDY.  I  don't  think  so.  I  don't  think 
under  any  circumstances  there  would  be  a  remedy.  The 
Commission  of  the  State  of  Missouri  gave  notice  that  an 
order  would  be  made  ia  a  case  identical  with  one  which 
the  Chairman  has  stated.  We  had  coal  mines  in  the 
northeastern  part  of  Missouri  and  coal  mines  in  the 
vicinity  of  Kansas  City  that  the  coal  from  the  northeast 
of  Missouri  had  to  pass  in  order  to  reach  a  market.  We 
made  application  to  the  Supreme  Court.  There  was  no 
decision,  because  the  Commissioners  relented  to  await  an 
adjudication  in  another  case  in  the  Supreme  Court  which 
has  recently  been  decided  and  decided  adversely  to  the 
contention  of  the  raUroad  companies.  That  case  is  now 
pending,  however,  with  a  motion  for  a  rehearing.  I 
don't  think  it  is  possible  to  get  relief  in  the  case  you  state, 
because  if  it  could  be  true  that  you  may  go  into  a  court  to 
get  relief  in  a  case  like  that,  then  you  must  say  that  courts 
have  the  right  to  make  rates — that  the  making  of  rates 
is  not  only  a  legislative,  but  a  judicial  function. 

Mr.  HAMILTON.  Mr.  Chairman,  I  beg  pardon  for 
saying  anything  at  this  late  period,  but  I  will  say  very 
little.  We  are  now  considering  two  questions  here — one 
is  Question  10,  which  is  whether  the  long  and  short  haul 
clause  is  constitutional  in  its  present  form,  and  should 
steps  be  taken  at  an  early  date  to  test  its  constitution- 
ality; and  second,  this  Question  15,  which  refers  practi- 
cally to  the  right  of  review.     I  don't  believe  that  it  is 
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expedient  now  for  us  to  undertake  to  say  whether  this 
fourth  section  is  constitutional  or  not.  I  think  it  is  going 
to  depend  upon  the  administration  of  the  fourth  section 
by  the  Interstate  Commerce  Commission.  We  can't  tell 
until  they  proceed  to  administer  it  and  until  the  Court 
of  Commerce  undertakes  to  say  what  its  jurisdiction  is 
and  what  it  undertakes  to  review,  etc.,  whether  it  is  con- 
stitutional or  not.  I  think  the  expediency  of  now  under- 
taking to  say,  even  if  we  were  sure  that  the  fourth  sec- 
tion were  unconstitutional,  is  more  than  doubtful. 
It  may  be  that  we  will  get  just  as  much  relief 
under  the  fourth  section  now  as  we  did  under  the  former 
power  of  the  Interstate  Commerce  Commission  plus  the 
intervention  of  the  courts  as  to  similar  conditions  and 
circumstances.  I  have  heard  practical  traffic  men  ex- 
press great  gratification  that  these  provisos  were  added 
— not  the  last  one,  but  the  first  one — to  the  fourth  section. 
They  felt  that  if  the  law  was  wisely  and  sensibly  admin- 
istered by  the  Commerce  Commission  that  we  probably 
would  be  just  as  well  oflF  as  we  were  under  the  old  law. 
It  is  true  they  have  no  standard  by  which  to  act  under 
the  first  proviso ;  but  if  the  Government  has  trusted  them 
with  almost  absolute  discretion  in  that  matter  and  they 
exercise  it  really  sensibly  and  reasonably  in  our  favor, 
why  should  we  kick  about  it  until  we  get  into  trouble? 
Isn't  it  better  to  try  to  let  them  administer  this  thing? 
I  think  that  they  begin  to  feel  their  responsibility  for  the 
country.  They  will  probably  quickly  appreciate  that 
there  are  numerous  cities  in  this  country  which  will  be 
almost  destroyed  by  an  arbitrary,  harsh  administration 
of  the  main  clause  of  the  section.  And  I  move,  as  a  solu- 
tion    of     this     question,     that     we     do     not     at     this 
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time  express  any  opinion  as  to  the  constitution- 
ality of  the  section  by  vote;  of  .course,  we  individ- 
ually have  expressed  it,  but  that  we  do  not  undertake  to 
give  formal  expression  of  our  views  about  that — that  we 
do  not  deem  it  expedient  at  once,  in  advance  of  the  action 
of  the  Commission  and  of  the  Commerce  Court,  to  under- 
take to  test  its  validity — that  we  await  the  administration 
of  the  law  to  see  what  it  is  or  what  it  will  be,  and  that 
we  answer  Secion  15  substantially  that  there  is  an  ef- 
fective power  of  review.  It  will  be  time  enough  for  us 
to  test  this  matter  when  we  find  that  there  is  no  effective 
power  of  review  and  that  the  law  is  going  to  be  harshly 
and  unjustly  administered. 

COL.  COLSTON.  If  you  will  allow  me,  I  very  heart- 
ily concur  in  what  has  been  said  by  Mr.  Hamilton.  I 
think  he  has  reached  the  proper  conclusion  to  all  we 
have  heard.  I  don 't  know  whether  he  submitted  a  formal 
motion  or  not. 

Mr.  HAMILTON.    I  did  not  submit  a  formal  one. 

COL.  COLSTON.'  Then  I  want  to  submit  a  formal 
motion  on  this  question,  and  the  motion  is  this :  Ee- 
solved,  that  steps  be  not  taken  to  test  the  constitution- 
ality of  the  long  and  short  haul  clause  at  the  present 
time. 

Mr.  LATHROP.    I  second  the  m-otion. 

COL.  COLSTON.  I  would  like  to  say  a  word  in  re- 
gard to  that.  I  have  been  delighted  with  the  arguments 
that  have  been  made  here.  They  have  been  extremely 
able,  as  I  might  have  expected  they  would  be  from  the 
character  of  the  men  that  are  here — men  that  really  rep- 
resent the  most  tremendous  single  interest  in  the  United 
States,  and  they  ought  to  have  brains,  and  I  am  glad  to 
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find  out  that  they  possess  the  brains  they  ought  to  have. 
But  there  is  a  matter  of  expediency  and  policy  that  is 
as  incumbent  upon  us,  as  the  representatives  of  this  tre- 
mendous interest,  to  observe  as  it  is  incumbent  upon  us 
to  display  our  great  legal  talent  or  the  great  legal  talent 
of  these  other  gentlemen.  I  think  a  great  deal  of  our 
present  trouble  is  due  to  the  fact  that  we  have  rushed  into 
court  and  knocked  out  various  provisions  of  the  law,  and 
every  time  we  knock  out  an  objectionable  provision  of 
the  law  we  get  something  worse  in  its  place.  Now  I 
was  very  much  impressed,  in  reading  an  article  in  the 
Evening  Transcript,  this  Boston  paper,  last  night,  about 
the  transaction — this  is  not  intended  to  be  per- 
Pennsylvania  Eailroad  and  the  Northern  Central  Rail- 
road— in  which  it  was  stated  that  the  Pennsylvania  had 
sonal — ^between  the  Pennsylvania  Railroad  and  the 
Northern  Central  Eailroad — in  which  it  was  stated 
that  the  Pennsylvania  had  leased  the  Northern 
Central  Railroad  for  999  years,  agreeing  to  pay 
8  per  cent  on  a  capitalization,  40  per  cent  of 
which  was  water.  They  said  this  saddles  on  the 
people  who  are  going  to  use  that  railroad  the  burden  for 
999  years  of  paying  rates  that  will  yield  an  8  per  cent 
dividend  on  that  amount  of  capital,  40  per  cent  of  which 
is  water.  And  the  query  was :  Do  you  think  the  people 
are  going  to  submit  to  that  sort  of  thing  without  com- 
plaint? I  don't  know  whether  that  is  a  fact  or  not;  I 
only  revert  to  it  as  a  matter  of  illustration.  Now,  I  be- 
lieve, as  Mr.  Clardy  said,  that  the  constitutionality  of 
this  law  could  not  be  successfully  attacked,  though  that 
would  be  very  doubtful,  if  there  had  been  no  proviso  in 
it  at  all.    The  proviso  is  thereby  just  so  much  gain  by 
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the  railroads.  And  don't  let  us  take  a  step,  which,  if  we 
were  successful  in,  it  would  be  visited  by  a  law,  ironclad, 
that  would  state  that  under  no  circumstances  whatever 
shall  a  carrier  charge  more  for  a  shorter  than  for  a 
longer  haul.  And  the  importance  of  having  a  vote  on 
this  subject  is  that  it  would  be  plain  that  no  single  rail- 
road should  go  off  and  test  the  constitutionality  of  this 
Act,  and  if  successful  bring  down  upon  all  the  rest  of 
us  a  law  of  the  character  that  I  have  indicated,  that  would 
be  harsher,  and  under  which  all  of  us  would  suffer. 
Therefore,  I  think  it  very  important  that  a  motion  of 
that  sort  should  be  carried  by  this  Conference. 

Mr.  TEABUE.  Isn't  it  in  order  to  move  an  amend- 
ment to  Mr.  Colston's  motion  that  Question  10  be 
answered  in  the  negative? 

COL.  COLSTON.  No.  My  motion  leaves  the  ques- 
tion of  constitutionality  or  unconstitutionality  undis- 
posed of. 

Mr.  HAMILTON.  I  doubt  very  much,  if  you  will 
pardon  me,  whether  it  is  advisable  to  undertake  to  bind 
the  members  here.  I  think,  if  you  wish,  it  is  inexpedient 
at  present. 

COL.  COLSTON.  But  they  bind  us  when  they  bring 
down  that  evil  legislation  upon  us. 

Mr.  HAMILTON.  That  is  true,  but  we  can't  bmd 
each  other,  as  far  as  that  is  concerned.  We  may  be  gov- 
erned and  bound  by  our  chiefs,  and  we  ought  not  to  un- 
dertake to  bind  ourselves  here.  We  may  express  it  as 
our  opinion  that  it  is  inexpedient  to  undertake  to  test 
the  constitutionality  of  this  matter,  but  I  am  very  much 
opposed  to  undertaking  to  bind  anybody  here  by  a  vote. 
In  fact,  we  can't  do  it,  and  I  hope  that  resolution  will 
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relate  to  the  expediency  and  not  be  put  in  positive  terms 
so  as  to  be  in  any  way  considered  as  binding. 

COL.  COLSTON.  I  will  accept  this  modification  that 
Mr.  Hamilton  suggests. 

Mr.  POWELL.  I  would  add  just  one  word.  I  came 
here  very  much  impressed  with  the  inadvisability  of 
raising  constitutional  questions  under  this  Section  4. 
That  has  not  disappeared  in  any  way  as  the  result  of 
this  argument,  and,  personally,  I  am  in  favor  of  Mr. 
Hamilton's  resolution.  I  suppose  I  voice  the  sentiments 
of  more  than  one  man,  however,  when  I  say  that  in  voting 
upon  it  I  would  not  assume  the  right  and  would  not  exer- 
cise it  if  I  had  it,  to  bind  my  client.  That  brings  us  to 
a  difficulty  suggested  by  Mr.  Eich — ^how  are  we  going  to 
prevent  this  question  from  being  asserted  by  some  at- 
torney who  conceives  it  to  be  his  duty  to  his  client,  or 
some  one  not  represented  here?  It  was  with  that  mind 
that  I  moved  the  resolution  I  did  on  the  first  day,  that 
wci  undertake  to  bring  about  a  plan  which  might  have  an 
effect  to  put  us  all  on  notice  and  give  us  a  chance  to  be 
heard  if  any  one  contemplates  such  a  course. 

The  CHAIRMAN.  My  idea,  gentlemen,  is  this: 
That  the  longer  we  acquiesce  in  this  section's  constitu- 
tionality, the  more  the  courts  will  be  inclined  to  uphold 
it.  If  this  section  is  unconstitutional,  as  I  think  most  of 
us  believe,  we  ought  to  select  the  first  and  most  favorable 
opportunity  of  making  that  question  and  having  it  de- 
cided promptly.  Whenever  it  is  decided,  in  my  opinion, 
this  whole  section  will  fall,  and  Congress  will  never  put 
itself  in  the  attitude  of  these  Western  States,  which  Mr. 
Clardy  has  referred  to,  and  pass  an  absolute  prohibition 
upon  the  long  and  short  haul  arrangement,  but  it  will 
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make  more  specific  the  rights  of  the  carriers  to  obtain 
relief  therefrom,  a  thing  we  want,  and  it  will  not  he  left 
within  the  unbridled  discretion  of  the  Commission  to  do 
as  they  please  about  it,  as  I  think  the  statute  as  amended 
now  leaves  it. 

Mr.  HAMILTON.  Isn't  it  a  fact  that  all  of  us  will 
be  constrained  to  presume  that  this  section  is  constitu- 
tional to  the  extent  of  filing  our  petitions  within  six 
months  for  the  continuance  of  rates  in  violation  of  the 
main  clause?  Won't  we  in  that  way,  to  that  extent,  be 
recognizing  and  admitting  the  validity,  at  least  for  the 
time  being,  of  this  Act? 

The  CHAIEMAN.  To  some  extent  we  will,  but  while 
we  are  doing  that  we  can  have  the  legal  processes  em- 
ployed leading  up  to  a  decision. 

Mr.  HAMILTON.  I  thought  you  proposed  to  do  that 
in  detail — in  each  case — advised  it. 

Mr.  BUNN.  I  want  to  suggest  that  while  I  am  willtng 
to  vote  for  Mr.  Hamilton's  motion,  still  I  can  not  forget 
that  I  have  got  to  determine  this  question  and  advise  my 
client  about  it,  and  I  take  it  every  one  of  the  rest  of  you 
have  got  to  do  the  same.  For  example,  there  exists  this 
situation  which  interests  every  trans-continental  rail- 
road. Mr.  Peirce,  Mr.  Lathrop,  Mr.  Bright  and  Mr. 
Liudley  represent  some  of  those  roads.  We  have  got  a 
condition  of  low  rates  to  the  Pacific  Ocean  which  violates 
the  fourth  section.  If  we  think  this  section  is  valid,  and 
if  we  think  continuing  those  rates  by  a  petition  filed,  as 
you  just  suggested  now,  before  the  18th  of  December, 
would  forge  a  collar  on  our  necks  which  could  not  be 
taken  off  except  by  the  sweet  will  of  the  present  Commis- 
sion and  of  every  future  Commission,  I  think  our  stock- 
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holders  would  consider  it  a  very  serious  question  whether 
they  would  apply  to  the  Commission  for  leave  to  continue 
this  condition  or  whether  forthwith,  between  now  and  the 
winter,  they  would  put  up  the  coast  rates  to  the  inter- 
mediate rates. 

Mr.  HAMILTON.  You  could  raise  th«  constitutional 
question  at  any  time  you  see  fit. 

Mr.  BUNN.  I  have  got  to  determine  these  questions 
— that  is  what  I  am  trying  to  say — in  order  to  decide 
whether  we  will  apply  to  the  Commission  for  leave  to 
keep  in  this  condition  of  our  rates. 

Mr.  HAMILTON.  Do  you  think  you  would  be  pre- 
cluded from  raising  the  constitutional  question  if  you 
made  this  application? 

The  CHAIEMAN.  I  think  that  is  the  only  way  you 
can  make  it — file  your  application  or  let  the  shippers  at 
the  localities  affected  do  so ;  if  it  is  refused,  go  into  court. 

Mr.  BUNN.  I  am  not  speaking  of  that.  I  think  there 
is  great  force  in  what  the  Chairman  said — that  the  longer 
we  wait  the  more  inclined  the  courts  will  be  to  hold  this 
provision  valid.  But  each  one  has  got  to  decide  for  him- 
self, when  he  files  these  petitions,  the  chances  of  being 
able  to  change  these  rates  hereafter,  and  the  chances  of 
these  provisions  being  held  valid  by  the  Supreme  Court. 

Mr.  DEAEING.  I  move,  as  a  substitute,  that  the  mat- 
ter be  passed  and  no  action  be  taken  in  answering  either 
Question  10  or  15. 

The  CHAIEMAN.  The  motion  is  that  we  make  no 
answers  to  Questions  10  and  16 — pass  them  by  indefi- 
nitely. 

(The  motion  was  adopted.) 

Mr.  WATTS.    I  now  renew  my  motion,  sir. 
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The  CHAIEMAN.  Bring  it  up  when  we  re-convene 
at  half -past  two,  Judge. 

(Adjourned  until  2 :30  P.  M. 


2:45  o'clock  P.  M. 
The  CHAIRMAN.  Gentlemen,  we  passed  Question 
3  at  the  top  of  page  3  of  our  list,  which  is  a  part  of  the 
same  controversy  we  had  about  the  validity  of  Section  4, 
relating  especially  to  the  second  paragraph  of  that  sec- 
tion, and  without  objection  I  will  just  enter  under  that 
question,  which  reads  as  follows : 

Is  the  water  route  provision  constitutional? 

the  same  result  we  had  in  our  Conference  this  morning — 
"No  answer" — ^because  it  is  really  part  of  Section  4. 

Mr.  WATTS.  Mr.  Chairman,  I  would  renew  the  mo- 
tion made  at  the  morning  session,  that  when  this  session 
adjourns  it  adjourn  to  meet  again,  modifying  my  motion 
of  this  morning  at  the  suggestion  of  friends,  on  Tuesday, 
October  18th,  and  that  it  meet  at  Chicago  instead  of  Hot 
Springs.  Personally,  I  am  indifferent  where  the  meeting 
should  be  held. 

Mr.  WEST.  I  would  like  to  amend  that  motion,  if 
the  mover  approves  of  it,  that  in  the  meantime  a  com- 
mittee of  eleven  be  selected,  the  Chairman  of  this  Con- 
ference to  be  a  member  of  that  committee,  and  ex-officio 
its  chairman,  and  that  the  other  ten  members  be  ap- 
pointed by  him  from  different  sections  of  the  country  to 
consider  and  make  a  report  in  due  time  as  a  result  of 
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this  Conference,  it  being  understood  that  in  the  mean- 
time any  member  of  that  committee  can,  of  course,  confer 
with  the  representatives  of  the  railway  companies  within 
his  section  of  the  country. 

Mr.  WATTS.    I  have  no  objection  to  that. 

The  CHAIEMAN.  The  motion  is  to  appoint  a  com- 
mittee of  eleven  to  report  on  the  conclusions  of  this  Con- 
ference, as  well  as  the  committee,  in  answer  to  these 
questions,  in  time  to  present  such  report  at  the  adjourned 
meeting  of  this  Conference,  if  an  adjournment  is  made. 
We  would  better  hold  that  up  until  we  dispose  of  the 
question  of  the  adjournment  and  the  time  and  place. 

Mr.  MOORE.  I  move  we  meet  again  the  25th  of 
October.  I  believe  we  will  have  more  important  material 
to  work  on  than  we  can  possibly  have  in  advance  of  that 
date. 

(The  motion  was  adopted.) 

The  CHAIRMAN.    Now  as  to  the  place. 

Mr.  BUNN.  I  move,  Mr.  Chairman,  to  amend  the 
motion  by  substituting  New  York  City  for  Chicago. 

The  CHAIRMAN.  Then  there  is  but  one  motion  be- 
fore the  Conference,  that  when  we  adjourn  to  meet  Tues- 
day, October  25th,  it  be  in  New  York  City.  We  will  have 
to  leave  to  counsel,  I  suppose,  from  that  city,  the  exact 
place  where  we  shall  meet.  Mr.  Opdyke,  could  you  ar- 
range a  place  for  our  meeting? 

Mr.  OPDYKE.    Yes,  I  will  be  glad  to. 

The  CHAIRMAN.  Then  those  in  favor  of  fixing  as 
the  place  of  meeting  New  York  City  will  say  "Aye;" 
contrary  "No."  The  motion  is  adopted.  In  the  mean- 
time Mr.  Opdyke  will  let  me  know  where  we  shall  meet 
there  and  the  hour  and  I  will  try  to  notify  you  all. 
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Mr.  WEST.  Now,  Mr.  Chairman,  I  renew  my  motion 
that  a  committee  of  eleven  be  appointed,  one  being  the 
Chairman  and  the  other  ten  being  appointed  by  the  Chair 
from  the  different  sections  of  the  country  to  consider 
and  make  a  report  in  due  time  of  the  results  of  this  Con- 
ference. 

Mr.  HAMILTON.  Mr.  Chairman,  I  hope  that  the 
motion  won't  pass.  If  we  have  not  been  able  to  ascertain 
what  each  of  us  thinks  here,  I  don't  think  the  committee 
can  do  it  amy  better.  We  have  gathered  from  the  discus- 
sions here — certainly  many  counsel  took  part  in  them — 
the  trend  of  their  thought,  and  I  don't  think  there  is  oc- 
casion to  appoint  a  committee  to  ascertain  what  any  of 
us  think.  The  fact  is,  we  don't  know  what  we  think  our- 
selves, except  what  we  have  said  as  we  have  gone  along. 
Anybody  who  has  kept  memoranda  of  the  trend  of  opin- 
ion here  knows  about  as  well  as  that  committee  can  find 
out.  I  think  the  committee  is  needless.  I  regret  to  have 
to  oppose  the  motion. 

COL.  COLSTON.  I  second  what  Mr.  Hamilton  has 
said. 

The  CHAIEMAN.  There  is  one  objection  to  appoint- 
ing a  committee  at  this  time.  I  have  been  rather  inclined 
to  the  plan  of  appointing  a  committee  to  report  our  con- 
clusions, taking  time  in  a  deliberate  sort  of  way,  not  only 
from  our  dise.ussionshere,but  from  any  other  information 
we  can  obtain.  But  we  are  right  in  the  midst  of  this  Con- 
ference. We  have  ordered  an  adjourned  Conference;  and 
it  seems  to  me,  Mr.  West,  it  would  be  more  appropriate 
at  the  conclusion  of  our  Conference  in  New  York  to  raise 
a  committee  of  that  kind  to  enibody  our  conclusions  in  a 
compact  report  for  use  of  the  counsel  of  the  several  com- 
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panies,  rather  than  to  raise  that  committee  now  before 
our  discussions  are  complete,  or  the  Conference  is  over. 

Mr.  WEST.  Well,  I  thought  it  would  facilitate  the 
work. 

The  CHAIRMAN.  Would  you.  object  to  postponing 
that  motion  until  we  take  it  up  in  the  adjourned  meeting? 

Mr.  WEST.    No,  sir. 

The  CHAIRMAN.    It  is  so  ordered. 

Mr.  HAMILTON.  Mr.  Chairman,  yesterday  I  think 
the  answer  to  Question  4, 

Has  the  Commission  power  to  order  a  carrier  to 
furnish  equipment,  elevator  facilities  and  refrigera- 
tion, and  can  the  Commission  require  the  location  of 
a  station? 

was  referred  with  plenary  power  as  to  an  answer  to  you 
and  Mr.  Patterson,  and  I  understood  you  were  to  report 
this  morning. 

The  CHAIRMAN.    No,  that  is  a  mistake. 

Mr.  HAMILTON.  Well,  some  question  was,  and  we 
argued  it  for  hours. 

The  CHAIRMAN.  We  discussed  it  very  consider- 
ably and  then  passed  it. 

Mr.  HAMILTON.  Well,  there  was  a  question  that 
was  referrer  to  you  and  Mr.  Patterson. 

Mr.  BRANDEIS.  Question  7  on  page  3—1  have  there 
a  memorandum — Referred  on  motion  of  Mr.  Hamilton 
to  Mr.  Patterson.    Question  7: 

Do  import  or  export  rates  and  domestic  rates 
cover  the  transportation  "of  like  kind  of  property" 
within  the  prohibition  of  the  long  and  short  haul 
clause? 
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Mr.  HAMILTON.  That  was  disposed  of  by  refer- 
ence to  Mr.  Patterson  alone. 

The  CHAIRMAN.  It  was  never  referred  to  me 
jointly  with  Mr.  Patterson  or  in  any  other  way,  because 
I  would  not  have  undertaken  the  job.  I  would  have  pro- 
tested at  the  time,  I  know. 

Mr.  HAMILTON.  I  think  it  is  Question  6,  sir,  with 
the  three  sub-divisions — with  the  sub-divisions  (a),  (b) 
and  (c) — and  I  refer  to  the  stenographer's  notes  on  that 
point. 

The  CHAIRMAN.  Question  6  was  reported  on.  The 
committee  advised  that  no  answer  be  made.  The  report 
was  made  yesterday  afternoon  through  Mr.  Peirce 
verbally.  The  committee  went  out  and  concurred  in  that 
view,  and  it  was  adopted. 

Mr.  HAMILTON.  There  was  one  of  them  referred 
to  you  and  Mr.  Patterson,  and  it  was  to  be  answered  this 
morning. 

The  CHAIRMAN.  The  question  before  the  Confer- 
ence now  is  Question  16. 

GEN.  HARRISON.  My  notes  show  that  Question  6 
was  referred  to  the  committee  consisting  of  some  gentle- 
men. 

The  CHAIRMAN.  That  is  right,  and  they  reported 
yesterday  afternoon,  and  their  report  was  adopted  by  the 
Conference. 

Mr.  HAMILTON.  What  was  done  with  Question  4, 
Mr.  Chairman? 

The  CHAIRMAN.    Nothing;  just  passed. 

Mr.  HAMILTON.  That  was  the  question  that  was  re- 
ferred for  answer  to  you  and  Mr.  Patterson,  just  for  a 
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formal  answer.  I  beg  your  pardon,  Mr.  Chairman,  for 
saying  so,  but  I  feel  certain  that  I  am  right  about  it. 

The  CHAIRMAN.  It  is  a  proud  privilege  for  any 
one  to  say  anything  to  the  Chairman  that  is  not  absolutely 
insulting. 

Mr.  HAMILTON.  Of  course,  this  is  not  a  matter 
which  I  have  any  interest  in  any  more  than  any  other 
gentleman  here,  but  I  absolutely  know  that  we  argued 
for  hours  a  matter  and  that  we  agreed  in  substance  on 
an  answer,  but  we  could  not  put  it  in  shape,  and  we 
agreed  to  leave  it  to  Mr.  Patterson  and  the  Chairman, 
and  it  was  done  on  my  motion  and  you  were  to  reply  this 
morning.  I  still  think  it  was  my  motion,  and  if  I  am 
wrong  I  would  like  to  have  the  stenographer  look  and 
see. 

The  CHAIRMAN.  Well,  I  concede  you  may  be  right, 
for  the  sake  of  time,  but  Mr.  Patterson  is  away  from 
here ;  if  you  are  correct,  I  would  not  undertake  to  make 
an  answer  in  his  absence.  Meantime,  I  will  look  up  the 
report. 

I  will  read  Question  16: 

If  carriers  maintain,  with  the  consent  of  the 
Commission,  rates  in  competition  with  water  lower 
than  intermediate  rates,  how  far  can  the  carrier 
complain  against  and  review  in  court  an  order  of  the 
Commission  fixing  as  reasonable  rates  to  such  inter- 
mediate points  tariffs  based  upon  and  only  slightly 
higher  than  the  rates  for  the  longer  haul? 

Haven't  we  practically  disposed  of  that  this  morning 
in  Question  15?  I  think  it  would  be  appropriate  to  defer 
that  question  along  with  the  others  growing  out  of  Sec- 
tion 4,  and  embodied  in  Questions  10  and  15. 
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Mr.  MOOEE.  I  wonder  if  it  is  not  expedient  to  pass 
on  to  the  practical  questions,  the  first  of  them  being  Ques- 
tion 19 : 

When  is  the  effective  date  of  the  water  route 
provision? 

I  was  only  using  that  as  an  illustration. 
Mr.  LATHEOP.    I  move  Question  16  be  passed  until 
the  October  meeting. 

The  CHAIEMAN.  The  question  is  whether  it  shall 
be  passed. 

(The  motion  was  adopted,  and  Question  16  was  passed 
to  the  October  meeting.) 

Mr.  BUNN.    I  make  the  same  motion  as  to  17. 
(The  motion  was  carried,  and  Question  17  was  passed 
to  the  October  meeting.) 

The  CHAIEMAN.  Those  in  favor  of  passing  18  until 
that  meeting  make  it  known  by  saying  "Aye;"  opposed. 
"No." 

(The  motion  was  adopted,  and  Question  18  was 
passed  to  the  October  meeting.) 

Question  19: 

When  is  the  effective  date  of  the  water  route 
provision? 

Mr.  MOOEE.  I  suppose  that  means  whether  the  pro- 
vision is  prospective  or  retroactive. 

The  CHAIEMAN.  We  have  already  decided  it  was 
prospective  only. 

Mr.  MOOEE.    Then  it  ought  to  be  answered  August 

17th. 
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The  CHAIRMAN.  Those  in  favor  of  so  answering 
that  question  will  make  it  known  by  saying  "Aye;"  con- 
trary, "No."    It  is  so  answered. 

Question  20 : 

Where  a  complaint  has  been  made  or  an  investiga- 
tion has  been  instituted  by  the  Commission  on  a  rate 
from  A  to  C,  and  the  rate  ordered  reduced  from  A 
to  C  so  that  it  is  lower  than  the  rate  from  A  to  B, 
an  intermediate  point,  must  the  carrier  adjust  its 
rate  from  A  to  B  to  meet  the  changed  condition  of 
the  rate  from  A  to  C,  or  may  the  carrier  consider 
that,  in  passing  upon  the  rate  from  A  to  C,  there  is 
"an  investigation"  within  the  meaning  of  Section 
4  of  the  Act,  so  that  the  reduction  of  the  rate  from 
A  to  C  is  in  itself  an  authorization  to  charge  higher 
for  the  shorter  haul  than  for  the  longer? 

Mr.  JEFFEEY.  I  framed  that  question.  I  would  be 
very  glad  to  have  it  passed,  if  that  is  the  consensus  of 
the  meeting. 

(It  was  voted  to  pass  the  question.) 

The  CHAIRMAN.    Now  a  new  section — Question  1. 

Mr.  COCKE.  In  connection  with  this  question  I 
would  like  to  submit  an  additional  question  and  explain 
in  a  few  words  my  reason  for  so  doing.  You  will  see 
these  next  questions  refer  to  Section  6,  in  which  there  is 
a  provision  made  that  a  shipper  may  request  in  writing 
a  rate,  and  if  an  incorrect  rate  is  given  and  injury  results 
therefrom,  the  railroad  is  liable  to  a  fine.  Now  my  in- 
quiry is,  in  the  event  the  agent  of  the  carrier  shall  mis- 
quote a  rate  in  response  to  a  written  request  and  the 
shipper  shall  suffer  loss  on  account  of  such  misquotation, 
is  the  carrier  liable  for  damages  under  the  new  Act  as 
well  as  the  penalty  under  Section  6? 
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In  order  to  understand  the  purport  of  the  question  we 
ought  to  bear  in  mind  that  heretofore  it  has  always  been 
the  ruling  of  the  courts  that  even  though  an  agent  gives 
an  incorrect  rate  that  does  not  relieve  the  shipper  from 
paying  the  correct  published  rate.  The  Act  now  provides 
that  the  railroad  company  shall  be  liable  to  a  fine  if  an 
incorrect  rate  is  given  and  damage  comes  therefrom,  but 
under  the  new  Act  is  that  the  only  calamity  that  may 
happen  as  the  result  of  such  error? 

As  I  understand,  the  Act,  prior  to  the  amendment, 
made  no  provision  requiring  the  railroad  companies  to 
furnish  information  as  to  rates.  They  were  required  to 
publish  and  post  their  rates  and,  in  the  eye  of  the  law, 
the  shipper  ascertained  the  rates  from  the  posted  tariff — 
the  Act  laying  no  other  obligation  upon  the  railway  com- 
pany or  its  agents  in  this  respect. 

Under  the  terms  of  the  amendment,  however,  an  ob- 
ligation is  placed  upon  the  railroad  companies  to  furnish 
a  rate  when  application  is  made  therefor  in  writing.  Sec- 
tion 8  provides  that,  if  the  carrier  shall  omit  to  do  any 
act  required  by  the  Act  to  be  done,  such  carrier  shall  be 
liable  to  the  person  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  violation  of  the  provisions 
of  the  Act.  As  the  amendment  to  Section  6  now  requires 
that  the  carrier  shall,  upon  written  request,  give  correct 
information  as  to  the  rate,  may  it  not  be  claimed  that  a 
failure  to  properly  perform  the  duties  required  by  this 
amendment  may  render  the  railroad  company  not  only 
liable  for  the  penalty  of  $250,  but,  in  addition,  render 
it  liable  in  damages  to  the  shipper  who  may  have  suf- 
fered as  the  result  of  misinformation  in  respect  to  the 
rate. 
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Mr.  MOORE.  Are  you  willing  to  have  the  question 
reported  as  passed? 

Mr.  COCKE.    Yes,  perfectly  willing. 

The  CHAIRMAN.  That  question  is  allowed  to  be 
introduced  without  objection  and  will  be  deferred  until 
our  meeting  in  October. 

Mr.  BRANDEIS.  In  view  of  a  question  having  been 
interpolated  by  Mr.  Cocke,  I  move  that  the  committee 
heretofore  appointed  with  regard  to  questions,  which  re- 
vised this  set  of  questions,  be  instructed  to  revise  such  of 
the  questions  embodied  in  their  report  as  have  not  been 
finally  passed  upon  by  this  body,  and  together  with  them 
add  any  other  questions  that  may  be  referred  to  them, 
or  which  are  otherwise  pertinent,  and  report  them  to 
the  adjourned  meeting  in  October. 

Mr.  NORTHROP,  Would  you  add,  Mr.  Brandeis,  to 
your  motion  that  the  new  questions  and  also  any  ques- 
tions left  over  should  be  printed  and  distributed  to  the 
members  in  advance  of  the  meeting? 

Mr.  BRANDEIS.    I  will  accept  that  amendment. 

The  CHAIRMAN.  If  that  be  practicable.  The  gen- 
tlemen composing  that  committee  are  pretty  widely  scat- 
tered. Mr.  Bunn  is  at  St.  Paul  and  Mr.  Opdyke  is  in 
New  York,  Mr.  Patterson  is  in  Philadelphia,  Mr.  Lath- 
rop  in  Chicago,  Mr.  Moore  in  Washington,  and  your 
Chairman  in  Louisville. 

Mr.  BUNN.  I  think,  Mr.  Chairman,  that  a  sub-com- 
mittee consisting  of  Mr.  Moore  and  Mr.  Patterson  really 
prepared  these  questions. 

The  CHAIRMAN.  Mr.  Patterson  prepared  the 
greater  number  of  them. 
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Mr.  BUNN.  But  when  this  committee  of  five  or  six 
finished  its  work,  Mr.  Moore  and  Mr.  Patterson  were  ap- 
pointed a  sub-committee  to  frame  the  report  and  have  it 
printed. 

The  CHAIRMAN.  But  all  of  the  committee  passed 
on  the  questions  to  be  presented  to  this  Conference. 

Mr.  BUNN.  Mr.  Moore  and  Mr.  Patterson  prepared 
the  report  and  the  printing  was  done  under  their  super- 
vision. Now,  why  can't  they  carry  out  the  motion  of  Mr. 
Brandeis  1 

Mr.  MOORE.  I  was  going  to  make  this  statement: 
In  view  of  your  suggestion,  that  it  might  be  impracticable 
for  us  to  get  together  before  the  meeting,  that  we  en- 
deavor, at  the  call  of  the  Chairman,  to  meet  in  New  York, 
say  the  day  before  this  adjourned  meeting,  and  make  a 
revision  of  the  list  of  questions  so  that  they  may  be 
handed  over  to  the  members  of  the  Conference. 

Mr.  NORTHROP.  I  would  suggest  that  instead  of 
handing  out  the  questions  just  before  the  day  we  meet, 
that  we  get  these  questions  in  sufiicient  time  to  give  them 
.some  study,  ,so  that  we  can  make  up  our  minds  about 
something  that  may  be  of  benefit.  If  we  have  these  ques- 
tions in  advance  we  can  study  them  and  probably  have 
something  worth  while  talking  about  when  we  get  to- 
gether. 

The  CHAIRMAN.  Let  me  make  a  suggestion.  Mr. 
Opdyke,  Mr.  Moore  and  Mr.  Patterson  can  easily  get 
together  in  New  York  or  Washington  or  Philadelphia, 
and  I  suggest  that  you  appoint  those  three  as  the  com- 
mittee to  draft  a  list  of  questions  that  will  be  left  undis- 
posed of  by  this  Conference,  and  such  new  questions  as 
they  deem  of  importance  to  be  discussed  at  our  adjourned 
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meeting,  instead  of  having  the  whole  of  the  other  com- 
mittee.    Does  anybody  make  that  motion? 

Mr.  HAMILTON.    I  make  it. 

(The  motion  was  carried.) 

The  CHAIRMAN.  Now,  the  first  thing  we  strike 
under  Section  6  is  the  constitutional  question. 

Mr.  TAYLOE.  May  I  ask  a  question  first?  It  ap- 
peared this  morning  from  a  telegram  Mr.  Northrop  had 
that  this  matter  from  the  Commission's  office  with  re- 
spect to  the  filing  of  applications  under  Section  4  was 
not  even  an  administrative  ruling  of  the  Commission,  but 
merely  a  telegram  sent  by  the  Commission  to  some  one 
in  the  tariff  -bureau.  Now,  the  question  I  wish  to  ask 
is  whether  we  may  not  waive  or  give  up  some  rights  which 
we  now  have  by  filing  new  rates — ^whether  there  are  any 
gentlemen  here  who  have  changed  their  intention  of 
going  ahead  and  filing  these  new  rates  up  to  August  17th, 
in  view  of  the  fact  that  this  action  of  the  Commission  is 
not  an  administrative  ruling? 

The  CHAIEMAN.  Well,  if  we  have  the  time  we  will 
take  that  up.    It  is  an  important  matter,  I  think. 

Mr.  WOOD.    I  understood  from  that  telegram — 

The  CHAIRMAN.  Mr.  Wood,  about  these  outside 
matters,  not  embraced  in  our  list  of  questions,  be  as 
brief  as  possible,  please. 

Mr.  WOOD.  I  will  try  to.  I  was  just  going  to  answer 
Mr.  Taylor's  question.  That  telegram  was  sent  to  Mr. 
Leland,  whom  some  of  you  gentlemen  may  not  know, 
but  who  is  chairman  of  the  Southwestern  Tariff  Bureau, 
and  prepares  practically  all — ^not  all  of  the  tariffs  for 
the  Southwestern  lines,  but  a  very  large  proportion,  and 
I  take  it  we  would  all  of  us  be  justified  in  proceeding  on 
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th«  assumption  that  a  telegram  sent  from  the  chief  tariff 
bureau  of  the  Commission  to  the  chairman  of  a  large 
tariff  bureau  of  the  railroads,  of  that  sort,  is  a  telegram 
that  we  could  bank  on. 

The  CHAIEMAN.  Well,  we  will  have  to  let  that  go 
for  what  it  is  worth.  Do  you  gentlemen  want  to  discuss 
the  constitutionality  of  Section  6,  so  far  as  it  pertains 
to  the  maintenance  of  agents  or  supplying  information 
respecting  described  shipments? 

Mr.  MOORE.  I  move  we  pass  by  the  constitutional 
question. 

(The  motion  was  adopted.) 

The  CHAIEMAN.  The  next  question  is  Number  2, 
under  Section  6 : 

Assuming  that  it  is  constitutional  and  each  car- 
rier must  comply  therewith  as  far  as  it  is  able  to  do 
so,  will  it,  in  view  of  the  requirement  that  the  writ- 
ten statement  of  the  rate  shall  be  given  within  a 
reasonable  time,  be  a  sufficient  compliance  for  the 
carrier  to  arrange  for  its  local  station  agents  to 
communicate  by  letter  with  the  proper  division  of- 
ficer who  shall  be  provided  with  a  force  capable  of 
working  up  and  quoting  rates  correctly,  and  thus 
obtain  by  due  course  of  mail  necessary  information? 

Mr.  EDGAE  J.  EICH.  I  move  that  that  be  answered 
"Yes." 

Mr.  LATHEOP.  I  wish  to  say  a  word  on  that.  It 
seems  to  me  it  will  not  do  to  rely,  in  cases  of  emergency, 
where  shipment  is  ready,  on  a  letter.  So  I  move,  as  an 
amendment,  after  the  words  "by  letter,"  "or  by  wire 
where  the  circumstances  shall  require." 

Mr.  NOETHEOP.    I  second  the  amendment. 
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Mr.  MOOEE.  Your  idea  is,  you  have  got  to  use  rea- 
sonable efforts  to  comply  proraptly  with  the  require- 
ments'? 

Mr.  LATHEOP.  Just  what  we  would  do  ourselves 
in  our  own  business;  if  it  is  a  matter  of  emergency,  we 
wire. 

The  CHAIEMAN.    By  letter  or  wire  I  will  put  it. 

Mr.  LATHEOP.  That  does  not  fully  convey  my  idea, 
because  I  don't  think  we  can  do  either.  I  think  "by  wire 
where  the  situation  requires  it" — if  the  shipment  is  all 
ready  to  be  tendered  we  would  have  to  wire. 

The  CHAIEMAN.  I  will  say  instead  of  "situation," 
"the  circumstances." 

Mr.  LATHEOP.    Yes,  sir. 

The  CHAIEMAN.  "Or  by  wire  where  the  circum- 
stances require. ' '  The  last  clause  will  have  to  be  modi- 
fied some  way,  for  it  reads'  this  way,  ' '  and  thus  obtain  by 
due  course  of  mail." 

COL.  COLSTON.    Leave  off  "  by  due  course  of  mail. ' ' 

Mr.  LATHEOP.    Yes,  that  is  right. 

The  CHAIEMAN.  The  question  as  amended  reads 
this  way: 

Assiuming  that  it  is  constitutional — 

That  is,  about  the  agents — 

and  each  carrier  must  comply  therewith  as  far  as  it 
is  able  to  do  so,  will  it,  in  view  of  the  requirement 
that  the  written  statement  of  the  rate  shall  be  given 
within  a  reasonable  time,  be  a  sufficient  compliance 
for  the  carrier  to  arrange  for  its  local  station  agents 
to  communicate  by  letter,  or  by  wire  where  the  cir- 
cumstances require,  with  the  proper  division  officer 
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who  shall  be  provided  with  a  force  capable  of  work- 
ing up  and  quoting  rates  correctly,  and  thus  obtain 
necessary  information. 

Mr.  LATHKOP.    I  move  its  adoption. 

The  CHAIRMAN.  Those  in  favor  of  answering  that 
question  in  the  affirmative  will  make  it  known  by  saying 
' '  Aye ; ' '  contrary,  ' '  No. ' '    It  is  answered  ' '  Yes. ' ' 

Question  3 : 

May  a  carrier's  local  station  agent,  under  thiti 
provision,  lawfully  refuse  to  quote  in  writing  a 
freight  rate  upon  written  request,  as  provided 
therein,  except  from  or  to  the  station  the  shipment 
is  to  be  made,  or  at  which  the  person  or  company 
making  the  inquiry  usually  does  business  ? 

Mr.  BUNN.  I  move,  Mr.  Chairman,  that  we  answer 
that  "No,"  my  idea  being  that  our  answer  to  the  last 
question  sufficiently  protects  the  rights  of  the  carrier; 
that  is,  that  we  are  entitled  to  a  reasonable  time  to  give 
the  information.  And  if  that  is  so,  I  see  no  reason,  and 
I  see  certainly  no  requirement  in  the  Act,  that  applica- 
tion at  any  station  must,  be  confined  to  the  routes  in  and 
out  of  that  station. 

Mr.  GO  WEN.  I  don't  q\iite  understand,  Mr.  Bunn. 
I  think  that  the  Act  requires  the  information  to  be  fur- 
nished by  the  carrier,  not  by  any  special  station  agent, 
and  if  the  carrier  chooses  to  provide  that  all  requisitions 
received  by  any  agent,  no  matter  whether  it  relates  to 
local  rates  for  the  station  at  which  the  agent  is  stationed 
or  not,  shall  be  furnished  to  the  ?.gency  it  provides,  and 
if  the  information  shall  emanate  from  that  agent,  I  think 
we  are  within  the  Act.    That  is  certainly  our  intention. 
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I  think  we  do  not  expect  to  allow  any  of  our  local  station 
agents  to  give  any  information  under  this  Act. 

Mr.  BRIGHT.  I  think  you  are  mistaken,  Mr.  Gowen. 
This  provides  that  at  every  station  or  city  or  place  you 
must  have  an  agent. 

Mr.  GOWEN.  To  receive  the  requests,  yes,  but  not 
to  furnish  the  information. 

Mr.  BEIGHT.    Oh,  not  necessarily,  no. 

Mr.  LINDLEY.  But  that  either  the  agent  there  or 
the  carrier  through  some  other  agency  shall  answer  the 
request,  and  that  in  full. 

Mr.  GOWEN.  But  I  don't  understand  the  obligation 
is  imposed  by  this  Act  upon  the  carrier  to  furnish  infor- 
mation by  any  local  agent. 

Mr.  BUNN.  I  don't  think  that  is  the  point  in  ques- 
tion. I  understood  the  question  which  bears  on  this  penal 
provision  really  to  mean  whether  a  req-aest  filed  with  any 
local  station  agent  respecting  ratos  between  any  other 
points  was  a  good  request  to  call  the  carrier  into  action. 

Mr.  MOORE.  I  don't  beli>:ve  there  is  any  difference 
among  us.  I  think  we  all  a,g:ree  that  the  shipper  is  enti- 
tled to  make  a  request  and  to  call  for  the  information 
when  he  makes  a  request  at,  say,  B  station,  with  reference 
to  rates  from  and  to  other  stations  than  B  station,  but 
how  the  answer  will  be  made  rests  with  the  carrier.  The 
carrier  must  give  a  reasonably  prompt  reply.  I  think 
we  will  answer  the  question  in  the  negative  on  the  idea 
that  we  can  not  decline  to  give  an  answer  simply  because 
there  is  a  station  narr^ed  other  than  the  one  to  which  the 
agent  belongs. 

Mr.  GOWEN.  But  the  question  is  "May  a  carrier's 
local  agent  refuse  ? "  1 1  think  that  is  the  question. 
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Mr.  MOOEE.  I  would  not  stick  upon  the  language 
of  the  question. 

Mr.  GO  WEN.  I  don't  think  we  should  commit  our- 
selves to  the  proposition  that  the  local  station  agent  must 
answer  any  questions. 

The  CHAIEMAN.  It  is  very  important  to  know 
whether  the  local  station  agent  has  got  to  take  the  re- 
sponsibility of  answering  these  questions  correctly;  and 
I  take  it  this  question  was  propounded  with  a  view  to 
informing  our  traffic  managers  as  to  whether  any  such 
duty  rested  upon  the  local  station  agent. 

Mr.  MOORE.  It  seems  to  me  the  local  station  agent 
must  get  the  information  to  the  shipper.  It  is  immaterial 
how  it  reaches  the  shipper  if  the  shipper  gets  the  infor- 
mation. The  inquiry  is  undoubtedly  made  of  the  local 
agent.  If  the  information  is  furnished  in  a  timely  way 
the  Act  is  satisfied. 

Mr.  GOWEN.  I  tjiink  there  is  this  fact  to  be  borne 
in  mind :  If  the  local  agent  is  the  man  to  furnish  the  in- 
formation, then  the  question  as  to  what  is  a  reasonable 
time  within  which  the  information  is  to  l3e  furnished  may 
be  a  very  different  one  from  that  which  would  confront 
the  carrier  if  the  local  agent  is  at  liberty  to  transmit  the 
request  to  a  district  agent  or  some  other  authority. 

Mr.  MOOEE.  I  thought  we  answered  the  question 
just  preceding  by  saying  that  time  was  to  be  given  to  the 
local  agent  to  get  the  information— that  he  could  either 
communicate  to  his  superiors  by  mril  or  by  telegraph,  or 
telephone  service,  if  there  be  telephone  service,  and  when 
he  gets  the  information  he  was  to  supply  it. 

Mr.  GOWEN.  Eemember  that  when  the  shipper 
makes  the  request,  when  he  addresses  any  communica- 
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tion  on  the.  subject  of  rates,  he  must  address  it  to  the 
carrier — of  course,  in  care  of  the  station  agent. 

Mr.  LATHROP.  I  think  the  question  should  be  left 
in  its  present  form.  If  you  turn  to  the  top  of  page  20 
you  will  see  that  the  language  of  the  law  is  very  apt  and 
very  particular  in  that  regard: 

It  shall  be  the  duty  of  every  carrier  by  railroad 
to  keep  at  all  times  conspicuously  posted  in  every 
station  where  freight  is  received  for  transportation 
the  name  of  an  agent  resident  in  the  city,  village  or 
town  where  such  station  is  located,  to  whom — 

not  to  the  carrier,  but  to  the  agent — 

application  may  be  made  for  the  information  by  this 
section  required  to  be  furnished  on  written  request; 
and  in  case  any  carrier  shall  fail  at  any  time  to  have 
such  name  so  posted  in  any  station,  it  shall  be  suf- 
ficient to  address  such  request  in  substantially  the 

following  form :    ' '  The  station  agent  of  the 

Company  at station,"  together  with  the 

name  of  the  proper  postoffice,  inserting  the  name  of 
the  carrier  company  and  of  the  station  in  the  blanks, 
and  to  serve  the  same  by  depositing  the  request  so 
addressed,  with  postage  thereon  prepaid,  in  any 
postofl&ce. 

It  is  addressed  to  the  agent.  Now,  it  seems  to  me 
the  question  should  remain  in  its  present  form  aiid  be 
answered  in  the  negative,  that  the  station  agent  can  not 
refuse  when  the  demand  is  made  upon  him;  he  can  get 
the  information  from  headquarters  and  communicate  it. 

Mr.  MOOEE.  Mr.  Growen's  point  is,  when  the  re- 
quest is  made  to  the  agent,  the  information  can  be  con- 
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veyed  by  the  carrier  to  the  person  or  company  making 
the  written  request  through  some  other  channel. 

Mr.  LATHROP.  I  move  that  we  answer  Question  3 
"No." 

Mr.  HAMILTON.  That  is  as  to  the  transmission  of 
the  request.  But  Mr.  Gowen  is  right — the  carrier  has  a 
right  to  answer  and  the  carrier  is  the  one  that  is  under 
penalty. 

Mr.  MOORE.    That  is  right. 

Mr.  BRANDEIS.  In  support  of  Mr.  Hamilton's 
statement,  the  application  as  shown  at  the  top  of  page 
20  is  to  be  made  to  a  designated  agent,  but  there  is  noth- 
ing in  that  paragraph,  or  in  any  other,  which  declares 
that  that  agent  must  make  the  answer.  On  the  contrary, 
in  the  preceding  paragraph  on  page  19,  it  says : 

If  any  common  carrier  subject  to  the  isrovisions 
of  this  Act — 

skipping  four  or  five  lines — 

shall  refuse  or  omit  to  give  such  written  statement — 

Now,  it  is  the  carrier  who  must  give  the  information, 
and  in  order  that  that  information  may  be  given  the 
carrier  must  designate  an  agent  to  whom  the  application 
therefor  may  be  made.  And  it  is  therefore  within  the 
province,  I  think,  of  the  local  station  agent  to  decline  to 
give  any  information  if  the  situation  demands  it. 

Mr.  MOORE.  But  ought  we  to  advise  in  that  form? 
Wouldn't  we  better  amend  the  question  and  say:  "Must 
the  carrier  give  the  information  f "  and  answer  it  in  the 
affirmative.  That  will  leave  the  information  to  come 
from  any  proper  source. 
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The  CHAIRMAN.  But  the  object  of  this  inquiry  is 
totally  different  from  what  you  seem  to  apprehend.  I 
framed  this  question  and  I  did  it  upon  certain  inquiries 
propounded  to  me  by  the  head  of  our  traffic  department. 
Those  of  you  who  have  the  questions  which  I  prepared 
and  distributed — on  page  10,  under  the  head  of  "Com- 
ments"— will  find  I  state  this: 

This  requirement — 

after  quoting  it — 

as  to  making  written  quotations  of  freight  rates 
probably  appeared  to '  its  f ramers  as  being  simple 
and  easily  complied  with,  but  so  far  as  the  average 
local  agent  is  concerned  compliance  therewith  is 
practically  impossible. 

1.  No  carrier  operating  a  considerable  mileage 
of  railroad  can  be  reasonably  expected  to  supply  all 
of  its  local  agents  with  copies  of  all  "schedules  or 
tariffs  to  which  such  carrier  is  a  party. "  To  do  this 
would  entail  an  expense  of  many  hundreds  of 
thousands  of  dollars. 

2.  At  "every  station  where  freight  is  received 
for  transportation"  the  carrier  would  have  to  keep 
a  competent  clerk  whose  duty  it  would  be  to  take 
care  of  the  files  and  who,  in  addition,  would  have  to 
be  as  familiar  with  railroad  geography,  routes,  and 
divisional  arrangements,  and  with  connecting  line 
tariffs  as  the  expert  rate  clerks  in  the  carrier's  gen- 
eral freight  office,  because  the  average  local  station 
agent  is  not  competent  to  handle  and  give  informa- 
tion concerning  more  than  his  own  local  rates.  At 
the  more  important  agencies,  where  a  clerical  force 
is  employed,  their  familiarity  extends  only  to  the 
rates  to  and  from  their  own  town  or  city.  To  illus- 
trate: 
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The  local  agency  of  any  carrier  whose  line  enters 
Louisville  could  not  undertake  to  quote  rates  from 
St.  Louis  to  points  in  Mississippi  Valley  territory 
with  any  degree  of  accuracy  or  safety,  even  if  it 
were  provided  with  St.  Louis  tariffs. 

Now,  under  that  state  of  facts  this  Question  12  in  my 
list — Question  3  here — is  framed: 

May  a  carrier's  local  station  agent,  under  this 
provision,  lawfully  refuse  to  quote  in  writing  a 
freight  rate  upon  written  request,  as  provided 
therein,  except  from  or  to  the  station  the  shipment  is 
to  be  made,  or  at  which  the  person  or  company  mak- 
ing the  inquiry  usually  does  business? 

Now,  is  it  imposed  upon  a  local  station  agent,  we  will 
say,  in  some  obscure  place  along  the  line  of  the  Louis- 
ville &  Nashville  Railroad,  between  Louisville  and  Nash- 
ville, to  quote  rates  on  the  line  of  that  railroad,  we  will 
say,  between  some  point  in  Alabama  to  some  point  in 
Louisiana,  if  it  may  be  requested  of  him  in  writing. 

Mr.  MOOEE.  Wouldn't  this  answer  the  question? 
The  Act  says  when  the  request  is  made  in  the  proper 
way  the  information  shall  be  furnished.  It  says  request 
should  be  taade  to  the  agent,  but  it  doesn't  say  by  whom 
the  information  shall  be  furnished  except  that  it  shall  be 
furnished  by  the  carrier,  which  means  any  proper  agent 
or  officer  of  a  carrier.  Wouldn't  this  answer  the  ques- 
tion: 

The  information  must  be  furnished,  but  not  nec- 
essarily by  the  agent  himself;  the  Act  is  complied 
with  if  the  information  is  furnished  by  the  carrier. 
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Mr.  LATHROP.    I  move  that  we  adopt  that  answer. 
(The  motion  was  adopted.) 
The  CHAIRMAN.     Question  4: 

So  far  as  this  provision  requires  the  posting  in 
every  station  where  freight  is  received  for  transpor- 
tation of  ' '  the  name  of  an  agent  resident  in  the  city, 
village,  or  town  where  such  station  is  located,  to 
whom  application  may  be  made  for  the  information," 
would  that  requirement  be  lawfully  complied  with 
by  printing  and  conspicuously  posting  in  every  such 
station  a  sign  substantially  as  follows: 

"All  written  requests  for  a  statement  in  writing 
of  the  rate  or  charge  applicable  to  a  described  ship- 
ment between  stated  places,  under  the  schedules  or 
tariffs,  to  which  the  undersigned  carrier  is  a  party. 

should  be  made  directly  to    ,  general 

•  freight  agent  (or  other  proper  officer)  at ., 

stating  specifically  the  name  and  quantity  of  the 
commodity  to  be  shipped,  on  which  the  rate  is  de- 
sired, together  with  the  places  of  origin  and  desti- 
nation of  the  same;  or,  such  request  for  said  infor- 
mation may  be  made  through ,  the  res- 
ident agent  at  this  station. 

Company, 

By " 


>> 


I  prepared  that  question  in  that  form  at  the  instance 
of  the  Third  Vice-President  of  the  Louisville  &  Nash- 
ville Railroad  Company,  the  head  of  our  traffic  depart- 
ment. 

Mr.  HAMILTON.  I  think  if  you  would  change  the 
words  "should  be  made"  to  "may  be  made"  it  is  all 
right.  The  Act  says  it  may  be  made  to  the  local  agent. 
"Should"  is  in  the  fourth  line  of  that  paper.     Then  I 
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can  see  no  objection  to  it,  because  you  give  Mm  the  option 
of  going  to  the  agent  if  he  pleases. 

The  CHAIRMAN.  Without  objection  it  is  altered  to 
read  "may  be"  in  the  fifUi  line  of  the  proposed  notice. 

Mr.  NORTHROP.  With  that  amendment  I  move  we 
answer  it  in  the  affirmative. 

(The  motion  was  adopted.) 

The  CHAIRMAN.    Question  5 : 

Each  carrier  under  this  provision  will  be  consid- 
erably troubled  by  prospective  shippers  or  those  ask- 
ing for  quotations  of  rates,  who  are  not  located  on 
its  own  line.  For  instance,  a  wholesale  or  supply 
house  at  Chicago  will  write  to  the  agent  at  Louisville 
of  a  carrier  whose  line  enters  the  latter  city,  request- 
ing a  statement  of  the  rates  and  charges  on  one  or 
more  commodities  from  Cincinnati  and  Memphis, 
and  other  points  competitive  with  them  to  a,  large 
number  of  destinations.  Under  the  present  law  the 
party  making  such  request  could  be  promptly  re- 
ferred to  the  initial  line  at  Chicago.  Under  the  new 
provision  addied  to  Section  6  and  the  circumstances 
stated,  may  the  agent  at  Louisville  lawfully  refuse 
to  furnish  in  writing  the  information  requested,  and 
still  insist  on  referring  the  party  making  the  inquiry 
to  the  initial  line  at  Chicago,  and  that  the  latter  line 
shall  take  all  the  labor  and  responsibility  of  making 
the  quotations  of  rates  on  the  commodity  or  com- 
modities to  be  shipped  from  Chicago  ? 

You  will  notice  that  this  section,  gentlemen,  requires 
these  quotations  to  be  made  not  only  from  tariffs  of  the 
line  of  which  the  agent  is  an  employe,  but  all  tariffs  to 
which  that  carrier  is  a  party. 

Mr.  MOORE.  I  move,  sir — it  seems  to  me  the  lan- 
guage there  requires  it — I  may  be  mistaken — that  the 
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question  be  answered  in  the  negative,  provided  the  trans- 
action is  to  take  place  under  schedules  or  tariffs  to  which 
the  carrier  in  question  is  a  party. 

The  CHAIRMAN.  I  don't  believe  it  was  ever  in- 
tended to  require  any  such  duty  as  that  from  local  sta- 
tion agents. 

Mr.  HAMILTON.  They  don't  require  it  from  the 
local  station  agent. 

Mr.  BUNN.  I  second  Mr.  Moore's  motion.  I  agree 
with  him. 

Mr.  HAMILTON.  I  think  the  agents  may  lawfully 
refuse  at  any  time  under  any  conditions.  The  agent  is 
not  required  to  make  the  answer. 

Mr.  MOOEE.  I  was  assuming  that  the  answer  might 
be  made  by  that  particular  agent  or  by  any  other  one. 

Mr.  HAMILTON.  Colonel  Stone's  trouble  is  about 
the  agent. 

Mr.  MOORE.  We  answered  a  while  ago  that  the  in- 
formation could  come  from  the  agent  himself,  or  from 
any  superior,  or  could  come  from  any  co-agent.  We  dis- 
posed of  that.  The  inquiry  now  is  whether  the  informa- 
tion can  be  made  to  apply  to  stations  which  are  off  the 
line  of  the  carrier,  which  the  agent  represents  and  for 
which  he  acts.    I  understand  that  to  be  the  question. 

The  CHAIRMAN.  The  question  relates  to  the  rates 
in  a  tariff  to  which  the  carrier  of  which  the  agent  is  an 
employe  is  a  party,  not  on  its  own  line. 

Mr.  MOORE.  I  understand.  And  must  he,  or  some- 
body else  connected  with  the  carrier,  furnish  the  infor- 
mation? 

The  CHAIRMAN.    May  the  agent  at  Louisville  re- 
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fuse  to  furnish  the  information  and  refer  the  inquirer 
to  the  initial  line? 

Mr.  MOOEE.    I  don't  think  he  can. 

Mr.  HAMILTON.  I  move  we  change  the  word 
"agent"  to  "carrier"  in  the  question. 

Mr.  MOOEE.  Mr.  Peirce  suggests,  and  I  repeat  the 
suggestion,  with  deference  to  the  gentlemen  entertaining 
different  opinions — that  the  section  seems  to  answer  the 
question. 

Mr.  TAYLOE.  There  are  a  good  many  cases  where 
carriers  are  parties  to  a  tariff  which  contains  a  great 
many  rates  not  applying  over  their  own  lines,  and  it 
seems  to  me,  in  answer  to  this  particular  question,  that 
the  carrier  is  under  obligation  to  furnish  information 
only  on  request  for  rates  where  it  is  a  party  to  the  rate, 
and  not  where  it  is  a  party  to  the  tariff,  which  might 
cover  that  rate  and  many  others. 

Mr.  MOOEE.  I  think  that  is  correct  when  you  take 
the  language  of  the  clause  which  speaks  of  the  described 
shipment.  It  would  have  to  be  a  shipment  described  so 
that  it  could  be  known  that  it  was  to  be  carried  over  a 
route  that  was  covered  by  these  joint  tariffs. 

Mr.  PEIECE.  It  must  be  under  a  tariff  which  that 
carrier  is  obliged  to  file. 

The  CHAIEMAN.  Now,  what  is  your  suggestion  as 
to  an  answer? 

Mr.  MOOEE.  I  suggest  this— that  the  question  be 
answered  in  the  negative. 

The  CHAIEMAN.  With  a  proviso.  Now,  what  was 
your  proviso? 

Mr.  MOOEE.    With  the  proviso  that  the  transaction 
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is  to  take  place  under  schedules  or  tariffs  to  which  tlie 
carrier  in  question  is  a  party. 

The  CHAIRMAN.  To  which  the  carrier  applied  to  is 
a  party? 

Mr.  MOOEE.  Yes.  Under  schedules  or  tariffs,  to 
which  the  carrier  applied  to  is  a  party,  and  the  shipment 
is  to  be  carried  under  rates  fixed  by  such  schedules  or 
tariffs. 

The  CHAIRMAN.  And  the  inquiry  is  relative  to 
those  rates? 

Mr.  MOOEE.  Yes.  It  might  be,  of  course,  the  sched- 
ules or  tariffs  that  the  carrier  was  a  party  to,  and  yet 
the  rates  asked  for  would  not  be  fixed  by  those  tariffs. 

The  CHAIRMAN.    Over  the  line  of  such  carrier. 

Mr.  MOORE.    I  think  so,  yes. 

Mr.  HAMILTON.  Now,  won't  you  read  that  over 
after  it  is  finally  agreed  on  and  read  it  slowly  so  that  we 
can  copy  it? 

.     The  CHAIRMAN.     "Embraces"  would  be  a  better 
term — "and  embraces  rates." 

Mr.  MOORE.  Of  course,  you  understand  that  it  is 
contemplated  that  that  carrier  is  to  have  some  of  the 
haul.  If  he  were  not  to  have  some  of  the  haul — if  the 
shipment  was  going  over  some  other  than  his  route  alto- 
gether— it  doesn't  seem  to  me  that  there  would  be  any 
obligation  upon  him  to  furnish  the  information,  because 
that  would  not  be  the  described  shipment  in  which  he 
had  any  real  interest. 

The  CHAIRMAN.    I  will  read  the  answer. 

No,  provided  the  transaction  is  to  take  place  un- 
der schedules  or  tariffs  to  which  the  carrier  applied 
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to  is  a  party  and  embraces  rates  over  the  line  of  such 
carrier. 

Mr.  MOORE.    I  think  that  is  substantially  it. 

The  CHAIRMAN.  Those  in  favor  of  answering  that 
question  in  the  manner  indicated  will  make  it  known  by 
saying  "Aye;"  contrary  "No."    It  is  so  answered. 

Question  6: 

May  a  carrier  send  a  copy  of  tariff  as  a  response 
to  an  application  for  a  rate? 

COL.  COLSTON.  I  move  that  question  be  answered 
"No." 

The  CHAIRMAN.  I  think  we  can  very  safely  answer 
"No." 

Mr.  GOWEN.  Would  you  make  the  answer  as  broad 
as  that?  Because  I  suppose  there  are  quite  a  number 
of  tariffs  that  are  so  simple  that  the  information  would 
be  furnished  by  the  tariff? 

COL.  COLSTON.  But  don't  you  think  the  object  of 
Congress  was  to  relieve  the  shipper  from  looking  through 
a  tariff? 

Mr.  GOWEN.  Yes,  but  there  are  many  tariffs  that 
relate  to  one  commodity. 

COL.  COLSTON.  Yes,  but  if  you  give  the  agent  such 
authority  he  will  avail  himself  of  that  and  ship  the  tariff 
every  time. 

The  CHAIRMAN.  Those  in  favor  of  answering  that 
question  in  the  affirmative  will  say  "Aye;"  contrary 
"No." 

(The  question  was  answered  in  the  negative.) 
Question  7: 
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Is  a  carrier  obliged  to  answer  one  written  re- 
quest for  50  or  100  rates? 

Mr.  MOOEE.  It  seems  to  me  that  each  case  must 
depend  upon  its  own  merits.  It  might  be  important  for 
a  shipper  to  know  50  or  100  rates.  It  might  be  impor- 
tant for  him  to  know  25  or  10  in  a  given  case,  or  only  one. 

The  OHAIEMAN.  I  will  direct  the  attention  of 
those  present  to  the  fact  that  the  Act  dealing  with  this 
matter  is  in  the  singular — 

If  any  common  carrier  subject  to  the  provisions 
of  this  Act,  after  written  request  made  upon  the 
agent  of  such  carrier  hereinafter  in  this  section  re- 
ferred to,  by  any  person  or  company  for  a  writ- 
ten statement  of  the  rate  or  charge  applicable  to 
a  described  shipment — 

in  the  singular — 

— ^between  stated  places  under  the  schedules  or 
tariffs  to  which  such  carrier  is  a  party — 

Mr.  NOETHEOP.  I  move  that  be  answered  in  the 
negative. 

Mr.  MOOEE.  I  would  suggest  that  that  is  a  little 
dangerous.  Suppose  a  case  of  this  sort:  Let  us  cut 
out  50  and  say  2,  and  the  logic  applies.  Suppose  we  had 
a  request  made  in  writing  of  an  agent  in  respect  to  two 
described  shipments  involving  two  rates.  Do  you  think 
we  are  going  to  get  the  Commission  or  the  courts  to  say 
that  is  not  a  request  within  the  meaning  of  the  clause? 
Wouldn't  it  be  highly  objectionable  to  say  so? 

Mr.  BUNN.  I  don't  see,  Mr.  Chairman,  why  we 
should  not  answer  the  question  with  50  or  100  rates 
just  as  well  as  answer  50  or  100  requests.  The  man  can 
make  his  50  or  100  requests,  and  of  what  importance 
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to  us  is  it  whether  he  puts  all  in  one  letter  or  writes 
50  or  100  letters? 

COL.  COLSTON.  If  he  writes  requests  for  100 
rates  he  will  be  having  a  tariff  pretty  soon. 

Mr.  PEIECE.  Suppose  a  man  walks  up  to  your 
office  and  says:  "I  don't  want  to  make  any  shipments, 
but  I  will  describe  100  shipments  and  I  want  100  quota- 
tions." Now  suppose  he  tells  you  at  the  same  time  he 
wants  those  rates,  not  for  the  purpose  of  making  a  ship- 
ment, but  to  get  information  in  a  rate  suit  he  has  brought 
against  you. 

The  CHAIRMAN.  This  question,  gentlemen,  only  in- 
volves the  manner  of  making  the  request — whether  it 
shall  be  singular  or  plural. 

Mr.  BUNN.  That  is  what  I  understood,  the  ques- 
tion really  being  whether  we  could  decline  a  request  be- 
cause  it  asked  for  many  rates. 

The  CHAIRMAN.  I  think  we  could  safely  decline 
a  request  that  is  made  for  any  more  than  one  rate.  If 
the  inquirer  wants  a  statement  concerning  more  than 
one  rate  he  must  furnish  us  with  as  many  written  re- 
quests as  rates  he  wants  to  know  the  amount  of,  respec- 
tively. 

A  CONFEREE.  Could  he  mail  them  under  one 
cover? 

The  CHAIRMAN.    Yes,  or  hand  them  to  the  agent. 

COL.  COLSTON.  Your  point  is— he  can't  put  them 
all  on  one  paper  but  he  may  have  them  on  100  different 
papers. 

The  CHAIRMAN.  I  don't  think  you  are  required 
to  answer  them  if  they  are  all  put  in  one  request. 
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Mr.  BRIGHT.  Mr.  Chairman,  it  seems  to  me  that 
we  are  apt  to  fall  into  highly  technical  advice  to  our 
traffic  departments  if  we  say  that  a  man  might  not  ask 
for  two  rates  in  one  letter.  That  doesn't  seem  to  be 
common  sense  or  good  business.  I  think  he  can  ask  for 
two  or  three  or  five  or  as  many  as  he  wants,  in  one 
letter. 

The  CHAIKMMAN.  This  is  a  highly  penal  provision ; 
if  we  disobey  it  I  imagine  we  would  come  under  the 
Tenth  Section  and  be  fined  not  succeeding  $5,000  for 
each  offense — and  I  think  the  language  ought  to  be 
construed  strictly,  and  that  the  courts  would  do  so,  and 
that  if  our  clients  are  sought  to  be  indicted  and  punished 
under  them  we  would  have  the  right  to  rely  upon  the 
strict  language  of  this  information  clause  in  Section  6. 

Mr.  LINDLEY.  I  make  a  motion  to  answer  this 
question  "No."  I  thoroughly  agree  with  the  Chairman. 
I  believe  we  should  have  a  written  request  for  each  ship- 
ment, which  describes  the  shipment.  I  can  conceive  a 
number  of  reasons  why.  We  have  already  said  that  the 
agent  does  not  have  to  give  the  answer  himself;  that  he 
may  transmit  the  request  to  other  officers  for  answer. 
The  carrier  may  have  adopted  reasonable  regulations 
for  furnishing  answers  to  such  requests  by  providing 
that  requests  for  information  concerning  rates  in  a  cer- 
tain territory  shall  be  forwarded  to  a  particular  office, 
while  a  request  for  other  rates  shall  be  forwarded  to  an- 
other office.  If  a  shipper  may  request  rates  on  a  number 
of  shipments  in  one  paper  it  would  be  impossible  within 
a  reasonable  time  for  the  agent  to  forward  the  request  to 
these  particular  offices,  if  it  related  to  rates  on  different 
portions  of  the  line  and  some  of  the  requests  under  the 
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regulations  should  be  answered  by  one  office  and  some  by 
another.  Aside  from  errors  and  delays  incident  to  thus 
separating  the  requests  made  by  the  shipper  at  the  proper 
office  of  the  carrier  and  transmitting  them  after  separa- 
tion to  different  offices,  it  would  place  a  considerable 
burden  upon  the  local  agent  not  contemplated  by  the  Act. 
The  language  of  the  Act  is  in  the  singular  throughout 
and  while  the  statute  may  not  be  construed  as  strictly  as 
an  ordinary  penal  statute,  I  think  the  court  would  hold 
that  it  contemplates  a  separate  request  for  each  ship- 
ment. 

Mr.  HAMILTON.  I  move  that  the  question  be  an- 
swered "Yes"  if  the  shipments  are  described. 

The  CHAIRMAN.  Those  in  favor  of  answering 
that  question  "Yes." 

Mr.  HAMILTON.  "If  the  shipments  are  de- 
scribed. ' ' 

The  CHAIEMAN.  Well,  what  is  referred  to  there 
— one  written  request.  Those  in  favor  will  say  "Aye." 
Contrary  "No."  The  "Ayes"  have  it.  I  think  that  is 
a  great  mistake.  It  will  encourage  the  shippers  to  place 
large  burdens  on  our  agents. 

Question  8 — 

What  is  the  meaning  of  the  word  "described" 
in  the  phrase  "described  shipment?" 

Is  anybody  here  willing  to  venture  a  definition  of 
that  phrase? 

Mr.  MOORE.  I  can't  say  that  I  have  heard  any 
very  definite  opinions  expressed  by  the  traffic  officials 
with  whom  I  have  come  in  contact,  but  in  a  general  way 
the  question  has  been  discussed.    It  seems  to  me  a  fair 
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answer  is  that  the  commodity,  the  kind  of  trafific,  should 
be  indicated,  and  whether  it  is  a  carload  or  less  than  a 
carload,  perhaps,  and  the  point  of  origin  and  the  point 
of  destination.    Possibly,  as  Mr.  Peirce  says,  the  weight. 

The  CHAIRMAN.  Your  idea  is  it  means  the  name 
of  the  commodity  must  be  given,  the  origin  and  destina- 
tion of  the  shipment,  and  whether  it  is  a  carload  or  less 
than  a  carload  shipment! 

Mr.  MOOEE.  Yes,  and  I  would  say  this  further- 
not  in  every  case  would  fevery  detail  be  necessary.  And 
I  think  in  safety  the  carriers  ought  to  instruct  their 
agents  that  any  shipment  that  is  so  described  as  to  en- 
able them  to  know  intelligently  what  the  shipment  is  that 
is  contemplated  to  be  made  is  a  sufficient  compliance 
with  the  Act. 

Mr.  JEFFEEY.  I  think  it  means  even  more  than 
that.  I  think  it  means  the  same  description  that  would 
be  given  of  the  freight  actually  to  be  shipped — in  fact, 
the  same  description  that  is  contemplated  in  Section  10, 
where  it  provides  a  penalty  for  false  billing  and  false 
weighing.  I  think  we  not  only  ought  to  have  the  weight, 
whether  it  is  a  carload  or  less  than  a  carload — there 
ought  to  be  value  there.  In  other  words,  I  thmk  it  ought 
to  be  exactly  described.  My  test  would  be — so  that  a 
bill  of  lading  could  be  made  out  from  the  description. 

Mr.  BUNN.  Mr.  Chairman,  this  description  is  for 
the  purpose  of  enabling  the  carrier  to  quote  the  rate. 
Therefore  I  think  this  is  the  answer  that  should  be  given 
to  the  question:  The  description  must  be  sufficiently 
definite  to  enable  the  carrier  to  quote  the  rate. 

The  CHAIEMAN.  Mr.  Bunn  has  suggested  this 
answer : 
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The  description  must  be  sufficiently  definite  to  en- 
able the  carrier  to  quote  the  rate. 

Those  in  favor  of  making  that  answer  to  that  ques- 
tion will  make  it  known  by  saying  "Aye."  Contrary 
"  No. "    The  ' '  Ayes ' '  have  it. 

Mr.  JEFFEEY.  I  appreciate  we  are  all  in  a  hurry, 
but  it  occurs  to  me  that  a  description  could  be  made  in 
there  that  would  allow  the  quotation  of  a  rate  relative  to 
value  alone.  Some  of  these  things  are  graded  as  to 
their  value.  China  worth  $3.00  might  take  one  rate  and 
china  worth  $20  might  take  another.  There  might  cer- 
tainly be  a  false  quotation  there.  A  man  might  say 
"chinaware"  without  giving  tJae  value,  so  that  you  may 
get  a  rate  that  would  not  be  the  correct  rate.  I  think  the 
value  ought  to  be  put  in  there. 

Mr.  BUNN.  Mr.  Jeffery,  I  think  that  is  in  the  an- 
swer, that  the  description  must  be  sufficient  to  enable 
you  to  fix  the  rate.  If  the  value  is  material  you  must 
give  the  value. 

The  CHAIRMAN.  I  suggest  to  put  the  word  "cor- 
rect" before  the  word  "rate" — to  enable  the  carrier  to 
quote  the  correct  rate. 

Mr.  BUNN.     I  accept  that  suggestion. 

Mr.  PEIRCE.  If  it  isn't  the  correct  rate  it  isn't  the 
rate. 

The  CHAIRMAN.     The  answer  to  Question  8,  with- 
out objection,  is  altered  so  as  to  read  as  follows : 

The  description  must  be  sufficiently  definite  to 
enable  the  carrier  to  quote  the  correct  rate. 

Question  9 — 
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May  a  shipper  be  required  to  indicate  the  route 
over  which  he  desires  the  shipment  to  move? 

Mr.  WOOD.  I  move  that  question  be  answered  by- 
saying  "Only  to  the  extent  necessary  to  indicate  that  it 
is  to  move  in  part  over  the  line  of  the  carrier  to  which 
application  is  made." 

The  CHAIRMAN.  Suppose  it  was  to  be  moved 
only  one  mile  over  the  carrier's  road  when  the  carrier 
had,  between  the  points  of  shipment,  100  miles. 

Mr.  WOOD.  My  idea  is  this:  If  the  carrier  is  a 
party  to  a  number  of  different  joint  routes  over  which 
the  shipment  might  move  it  would  be  sufficient  for  the 
shipper  to  simply  ask  what,  the  rate  was  between  those 
points  and  to  indicate  that  it  would  move  in  part  over 
that  carrier's  line.  If  the  shipper  desires  to  have  it 
move  over  one  of  those  particular  routes  then  he  may  in- 
quire what  the  rate  is  over  that  route. 

Mr.  HAMILTON.  I  don't  think  we  want  to  make 
him  move  in  any  particular  way,  sir.  I  move  we  answer 
it  "No."  It  says,  "May  a  shipper  be  required  to  in- 
dicate the  route?" 

Mr.  GOWEN.  I  tJiink  in  answering  that  question 
we  ought  to  remember  the  fact  that  liability  is  imposed 
on  us  if  the  shipment  moves  over  a  line  or  route  for 
which  the  particular  rate  is  higher  than  the  rate  over  an- 
other available  line  or  route.    That  is  on  page  19. 

Mr.  BRIGHT.  That  is  where  the  shipment  is  to  go 
by  one  route. 

Mr.  GOWEN.  Here  the  proposition  is  that  we  an- 
swer by  furnishing  such  rate  over  such  route  as  the  car- 
rier may  select. 


Digitized  by  Microsoft® 


434 

Mr.  WEST.  Wouldn't  it  be  well  to  answer  that 
"Yes,  provided  there  are  more  than  one  rate  to  the  des- 
tination of  the  shipment. ' ' 

The  CHAIEMAN.  Do  we  want  to  give  this  power 
to  the  shipper  to  indicate  the  route  when  we  know  the 
point  of  origin  and  its  destination?  If  we  have  a  joint 
route  there  are  other  connecting  lines.  It  seems  to  me 
we  are  not  interested  in  requiring  the  shipper  to  state 
what  route  his  goods  shall  go  over.  This  question  is — 
"May  a  shipper  be  required  to  indicate  the  route  over 
which  he  desires  the  shipment  to  move?" 

Mr.  BUNN.  That  is,  may  we,  if  we  choose,  require 
him  to  indicate  his  route — isn't  it? 

The  CHAIEMAN.    I  assume  so. 

Mr.  BUNN.  Yes.  Well,  now,  why  isn't  it  wiser  to 
answer  that  so  as  to  leave  us  the  right,  if  we  wish,  to 
insist  oh  his  indicating  the  route  before  we  are  compelled 
to  make  a  written  answer  the  falsity  of  which  might  pen- 
alize us? 

The  CHAIEMAN.  I  had  an  idea  we  never  would 
want  to  require  it. 

Mr.  HAMILTON.  What  authority  have  you  to  re- 
quire it?  If  he  says  he  wants  it  from  Louisville  to  Chi- 
cago could  you  refuse  it  unless  he  tell*s  you  which  way? 

Mr.  GOWEN.  Mr.  Chairman,  I  suggest  it  be  an- 
swered in  this  way :  "No,  but  the  carrier  should  furnish 
the  lowest  rate  available  for  the  shipment  between  the 
termini. ' ' 

The  CHAIEMAN.  Hasn't  the  Commission  laid 
down  that  rule  in  construing  this  Act? 

Mr.  MOOEE.  I  think,  Mr.  Gowen— you  are  refer- 
ring to  the  language  of  the  Act,  aren't  you? 
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•  Mr.  GOWEN.  Yes. 
Mr.  MOOEE.  It  says  a  penalty  shall  be  imposed 
where  damage  is  suffered  in  consequence  of  such  refusal 
or  omission  or  in  consequence  of  the  misstatement  .of  the 
rate  requested.  Page  19 — the  provision  in  Section  6, 
says  this,  Mr.  Chairman: 

"And  if  the  person  or  company  making  such  re- 
quest suffers  damage  in  consequence  of  such  refusal 
or  omission  or  in  consequence  of  the  mis-statement 
of  the  rate,  either  through  making  the  shipment 
over  a  line  or  route  for  which  the  proper  rate  is 
higher  than  the  rate  over  another  available  line  or 
route,  or  through  entering  into  any  sale  or  other 
contract,"  etc. 

The  CHAIEMAN.     I  understand  this    question  re 
lates  particularly  to  an  instance  where  the  carrier  is 
called  on  to  quote  a  rate. 

Mr.  BUNN.    Yes,  sir. 

The  CHAIRMAN.  And  means  his  application  or 
written  request.  The  idea  is — may  a  shipper  be  required 
in  that  written  request  to  indicate  the  route  over  which 
he  desires  the  shipment  to  move. 

Mr.  MOORE.  Now,  Mr.  Chairman,  if  he  does  it, 
there  is  no  difficulty  in  answering.  If  he  doesn't  do  it, 
Mr.  Gowen's  point,  as  I  understand  it,  is  that  it  must  be 
the  rate  over  the  most  available  route,  the  cheapest  rate. 

The  CHAIRMAN.  I  think  it  is  very  much  to  our 
advantage  if  we  can  conscientiously  do  so — and  we  us- 
ually have  a  large  latitude  in  the  matter  of  conscience 
in  dealing  with  these  matters — to  answer  this  "Yes." 

"May  a  shipper  be  required  to  indicate" — it  ought  to 
say  "in  his  written  request." 
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Mr.  HAMILTON.  I  think  that  is  essential.  I  didn't 
understand  the  question  in  its  original  form. 

Mr.  MOORE.  I  believe  the  affirmative  answer  is  a 
reasonable  one.  Otherwise  the  agent  would  be  involved 
in  great  uncertainty. 

The  CHAIEMAN.  I  will  say  there,  without  objec- 
tion, "in  his  written  request." 

COL.  COLSTON.  You  mean  if  a  request  comes  in 
and  the  shipper  does  not  indicate  in  it  the  route  over 
which  the  shipment  is  to  go — that  justifies  your  refusal 
to  answer. 

Mr.  MOORE.  I  would  say  not.  I  would  say — as 
the  Commission  has  ruled  in  certain  cases,  where  there 
is  a  released  value  rate  it  is  the  reasonable  duty  of  t'le 
agent  to  ask  the  shipper  whether  he  wants  the  released 
rate.  If  he  answers  "No"  the  stuff  goes  under  the  higher 
rate.  If  he  answers  "Yes"  he  gets  the  released  rate.  My 
thought  would  be  that  the  safe  thing  would  be  to  advise 
the  agents  that  they  have  a  right  to  require  shippers  to 
indicate  the  routes.  If  they  decline  to  do  so,  I  don't 
think  we  can  be  required  to  do  an  unreasonable  thing. 

COL.  COLSTON.  Then  it  is  within  a  reasonable 
time,  all  the  time  you  occupy  in  writing  back  and  getting 
this  information  before  furnishing  the  information 
asked  for? 

Mr.  MOORE.     I  think  so. 

Mr.  GOWEN.  Is  that  safe  when  the  Act  prescribes 
that  the  answer  must  be  made  to  an  application  which  re- 
lates to  a  described  shipment  between  stated  places?  It 
doesn't  say  "by  any  one  or  more  routes."  It  says  "be- 
tween stated  places." 
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Mr.  MOOEE.  You  can  imagine  a  case  in  which 
there  would  be  100  possible  routes  and  each  one  of  them 
using  the  line  of  the  carrier  to  whom  application  is  made. 
Now,  is  it  required  that  the  station  agent  or  anybody- 
shall  go  to  work  and  pick  out  the  route  that  makes  the 

* 

loxy^est  rate  ? 

Mr.  GOWEN.  You  are  proposing  to  put  that  bur- 
den on  the  shipper. 

Mr.  MOORE.     He  has  the  right  under  the  Act. 

Mr.  GOWEN.  He  doesn't  know.  The  purpose  of 
the  Act  is  to  enable  the  shipper  to  get  the  information 
without  recourse  to  the  tariff.  How  does  be  know  about 
the  other  routes? 

Mr.  BUNN.  It  seems  to  me  this  question  has  ab- 
solutely nothing  to  do  with  the  right  of  the  shipper  to 
select  his  route  or  the  right  of  the  carrier  to  select  the 
route.  We  are  considering  under  what  circumstances 
the  carrier  may  subject  himself  to  this  $250  fine — that  is 
all.  The  Act  says  that  in  order  for  the  carrier  to  be 
fined  the  applicant  for  the  rate  on  a  shipment  must  first 
file  a  written  application  and  he  must  describe  his  ship- 
ment. Nowthis  question  is  whether  we  can  ask  him  to  de- 
fine his  route  not  merely  before  he  makes  his  shipment  at 
all  but  before  we  give  him  the  written  answer,  the  falsity 
of  which  may  subject  us  to  this  particular  penalty. 

Mr.  MOOEE.  Mr.  Bunn,  don't  you  think— I  have 
no  positive  view  about  this — don't  you  think  that  if  he 
fails  to  indicate  the  route  and  the  carrier  asks  him  for  it, 
that  then  he  has  omitted  what  would  properly  become 
come  a  feature  of  the  described  shipments 

Mr.  BUNN.  I  think  so,  clearly,  that  if  he  omits  to 
define  the  route  we  are  not  obliged  to  give  him  this  writ- 
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ten  statement  of  the  rate.  That  is  all.  He  has  still  a 
right  to  select  his  route,  if  the  Act  gives  it  to  him,  and  we 
are  still  bound  to  select  the  cheapest  route,  if  the  Act  im- 
poses that  obligation  upon  us — but  we  are  not  bound  to 
furnish  him  the  statement  of  the  rate  referred  to  in  this 
section. 

The  CHAIRMAN.  According  to  the  answer  that 
you  furnished  us  and  which  we  adopted,  to  the  preceding 
question,  the  description  must  be  sufficiently  definite  to 
enable  the  carrier  to  quote  the  correct  rate.  Now  sup- 
pose, in  order  to  quote  the  correct  rate — or,  we  will,  saj^ 
the  lowest  rate— for  instance,  between  two  certain 
points — it  is  necessary  for  the  shipper  to  give  the  route. 
Can  we  require  it  then? 

Mr.  BUNN.  Yes.  I  am  in  favor  of  answering  this 
question  "Yes,  before  we  can  be  required  to  give  him 
this  written  quotation  of  a  rate,  he  must  define  his 
route. ' ' 

Mr.  LATHROP.  I  suggest  under  the  language  of  the 
Act,  Mr.  Chairman,  this  answer :  "Yes,  but  if  he  declines 
so  to  do  the  rate  must  be  quoted  by  the  lowest  available 
line  or  route." 

Mr.  BUNN.  The  shipment  must  be  made  by  the 
lowest. 

Mr.  LATHEOP.  And  the  rate  must  be  quoted. 
The  question  is  now — on  what  grounds  you  can  decline 
to  answer  the  request.  And  as  Mr.  Growen  has  very  well 
said,  the  application  is  in  a  written  request  for  the 
rate  or  charge  applicable  to  a  described  shipment  be- 
tween stated  places — under  the  schedules  or  tariffs  to 
which  such  carrier  is  a  party.  There  is  nothing  in  the 
Act  requiring  him  to  designate  the  route.    But  if  that  in- 
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formation  is  incorrectly  quoted  the  language  of  the  Act 
goes  on  to  say — 

shall  refuse  or  omit  to  give  such  written  state- 
ment within  a  reasonable  time,  or  shall  misstate  in 
writing  the  applicable  rate,  and  if  the  person  or 
company  making  such  request  suffers  damage  in 
consequence  of  such  refusal  or  omission  or  in  con- 
sequence of  the  misstatement  of  the  rate,  either 
through  making  the  shipment  over  a  line  or  route 
for  which  the  proper  rate  is  higher  than  the  rate 
over  another  available  line  or  route,  etc. 


■'» 


Now  it  seems  to  me,  as  the  language  of  the  Act  is 
merely  to  require  the  shipper  to  state  in  writing  a  de- 
scribed shipment  and  the  place  from  which  and  to  which 
it  goes,  that  it  is  perfectly  proper  for  the  agent,  to  facili- 
tate business,  to  ask  ' '  over  which  route  do  you  wish  it  to 
go  ? ' ' — where  there  are  several.  If  he  declines  to  answer 
I  think  it  is  up  to  the  carrier,  in  order  to  escape  the  pen- 
alty, to  ship  over  the  route  which  is  the  lowest  available 
line  or  route,  as  provided  for  in  the  section. 

The  CHAIRMAN.  You  mean  to  quote  the  rate  that 
is  the  cheapest  over  an  available  line  or  route  ? 

Mr.  LATHROP.  Yes.  Now  my  suggestion  is  in 
accordance  with  the  language  of  the  statute  and  in  order 
to  be  safe  I  think  in  the  majority  of  cases  the  shipper 
will  designates. 

GEN.  HARRISON.  Yes,  but  if  he  declines  so  to  do. 
The  word  used  in  that  question  is  "required" — can  you 
say  we  must  require  it? 

Mr.  LATHROP.  I  think  this  answer  is  sufficiently 
definite:  "Yes,  but  if  he  declines  so  to  do  the  rate  must 
be  quoted  by  the  lowest  available  line  or  route."    You 
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thus  escape  the  penalty  altogether.  It  seems  to  me  you 
would  be  unsafe  otherwise. 

Mr.  BEIGrHT.  Mr.  Chairman,  I  think  we  have  got 
to  answer  that  in  the  affirmative  or  in  the  negative,  just 
as  it  is  stated. 

The  CHAIRMAN.  I  will  read  it.  Let  me  see  if  I 
have  the  idea  of  Mr.  Lathrop.  The  proposed  answer 
is — 

Yes,  but  if  he  declines  so  to  do,  the  lowest  rate 
available  must  be  quoted  over  the  line  or  route  be- 
tween the  designated  pomts. 

Mr.  LATHROP.  The  same  thing,  except  I  was 
following  more  nearly  the  language  "higher  than  the 
rate  over  another  available  line  or  route."  I  said  the 
rate  must  be  quoted  by  the  lowest  available  line  or  route. 

The  CHAIRMAN.  Well,  all  right;  "over  the  lowest 
available  line  or  route. ' ' 

Mr.  BRIGHT.  I  merely  want  to  say  that  it  is  a  con- 
tradiction to  say  "yes,  you  can  require  that,"  for  then 
the  person  asking  for  the  rate  has  got  to  do  something. 
You  can't  require  him — if  you  can  require  him  to  do  it 
as  a  condition  of  giving  the  information,  and  he  refuses 
you  don't  need  to  give  the  information  at  all. 

Mr.  LATHROP.  To  meet  the  verbal  objection 
that  is  made,  which  is  well  taken,  I  suggest — to  meet  the 
idea  I  have  and  to  meet  the  practical  question  that  is  go- 
ing to  come  up  to  all  of  our  agents,  I  suggest  the  ques- 
tion be  changed — 

Should  a  shipper  be  requested  to  indicate  the 
route  over  which  he  desires  the  shipment  to  move. 
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and  then  my  answer,  I  think,  is  apt. 

The  CHAIRMAN.  Suppose  we  leave  the  word 
may"  there. 

Mr.  BUNN.  It  misses  the  point  entirely  if  you 
change  "required"  to  "requested." 

The  CHAIRMAN.  Just  strike  out  "required"  and 
insert  "requested." 

Mr.  LATHROP.  Yes,  hut  I  think  the  word 
"should"  ought  to  go  in  to  facilitate  the  business— that 
the  shipper  "should"  be  requested  to  name  the  route  by 
our  agents,  because  it  saves  a  great  deal  of  trouble  in  go- 
ing through  the  tariffs  if,  in  his  written  statement,  he  in- 
dicates the  route. 

The  CHAIRMAN.  Those  in  favor  of  amending  the 
question  in  the  way  Mr.  Lathrop  suggests  will  say 
"Aye."  Contrary  "No."  The  "Ayes"  have  it.  It  is 
so  amended.  Now,  gentlemen,  you  that  are  in  favor  of 
answering  the  question — 

Mr.  MOORE.  Just  one  moment.  While  you  were 
engaged  in  writing  the  answer  proposed,  Mr.  Peirce 
tried  to  get  your  attention. 

The  CHAIRMAN.     I  am  sorry  he  failed  to  do  so. 

Mr.  PEIRCE.     It  is  all  voted  on  now. 

The  CHAIRMAN.  We  haven't  voted  on  the  answer 
yet. 

Mr.  PEIRCE.  How  was  the  question  amended  to 
read? 

The  CHAIRMAN.  "Should  a  shipper  be  requested 
to  indicate  the  route  over  which  he  desires  the  shipment 
to  move?" 

Mr.  PEIRCE.  What  was  your  answer,  Mr.  Lath- 
rop? 
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Mr.  LATHEOP.  "Yes,  but  if  lie  declines  so  to  do 
the  rate  must  be  quoted  by  the  lowest  available  line  or 
route." 

Mr.  PEIRCE.  I  think  both  of  those  instructions,  as 
you  might  call  it,  to  our  agents,  would  be  unfortunate 
and  unnecessary.  I  am  clearly  of  the  opinion,  since  lis- 
tening to  all  that  has  been  said  about  described  ship- 
ments, that  a  shipment  is  not  described  within  the  mean- 
ing of  this  section  unless  it  not  only  sufficiently  describes 
the  shipment  and  requests  the  rate,  but  unless  also  it 
names  the  route.  Now  we  all  try,  as  far  as  possible,  to 
keep  away  from  this  question  of  permitting  shippers  to 
route  their  business.  One  of  the  most  valuable  assets 
that  we  have,  and  one  of  the  things  we  try  to  preserve 
as  far  as  possible,  is  the  right  to  control  the  routing  of 
our  own  business.  Now  if  a  shipper  presents  a  request 
for  a  rate  that  does  not  name  the  route  clearly,  in  my 
opinion  we  either  don't  have  to  answer  the  question  or  if 
we  do  answer  it  we  would  not  be  responsible  for  the 
penalty,  because  the  route  was  not  included.  Now  sup- 
pose the  route  is  not  included,  and  suppose  that  our 
agent  selects  a  route  that  we  want  to  send  that  shipment 
by,  and  suppose  he  reports  a  correct  rate.  Clearly  in 
that  case  we  are  not  liable  to  the  penalty,  because  the 
Act  says — 

And  if  the  person  or  company  making  such  re- 
quest suffers  damage  in  consequence  of  such  refusal 
or  omission. 

If  we  quote  a  rate  by  any  route  we  clearly  are  not 
guilty  of  a  refusal  or  omission  to  answer  the  question. 
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Or  in  consequence  of  the  misstatement  of  the 
rate,  either  through  making  the  shipment  over  a 
line  or  route,  for  which  the  proper  rate  is  higher 
than  the  rate  over  another  available  line  or  route,  or 
through  entering  into  any  sale  or  other  contract,  etc. 

Clearly  that  doesn't  apply  if  we  quote  the  correct 
rate  hy  the  route  that  the  agent  names  in  his  answer. 

The  CHAIEMAN.  What  do  you  make  out  of  that 
word  "proper?" 

Mr.  PEIRCE.  Proper  rate.  "For  which  the  proper 
rate  is  higher  than  the  rate  over  another  available  line 
or  route."  There  are  only  two  things  for  which  we  are 
responsible.  We  are  responsible  first,  for  a  refusal  or 
omission  to  quote  the  rate,  which  leads  the  man  to  do 
one  of  these  things  down  here,  or  we  are  responsible  for 
any  damage  arising  in  consequence  of  the  misstatement 
qf  the  rate.  Now  it  matters  not  what  route  he  quotes  the 
rate  by.  If  we  quote  the  correct  rate  by  the  named  route, 
then  clearly  the  carrier  is  not  liable. 

The  CHAIEMAN.  Suppose  the  pei^son  asking  for 
the  rate  does  not  name  the  route? 

Mr.  PEIRCE.  If  he  does  not  name  it  and  we  name 
it  in  reply  and  give  the  correct  rate  by  the  named  route, 
then  we  are  not  liable,  because  we  do  not  misstate  the 
rate.  We  clearly  state  the  rate.  This  contemplates  only 
two  things — First,  a  refusal  or  omission  to  give  the  in- 
formation, or  second  a  misstatement  of  the  rate.  Now 
if  we  give  it  to  him  and  state  the  correct  rate  by  any 
route  that  we  may  choose  we  have  not  brought  ourselves 
within  the  prohibition  of  the  Act  and  we  would  not  be 
liable.  I  don't  think  that  we  ought  to  throw  out  an  an- 
swer here  that  would  encourage  the  practice  on  the  part 
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of  our  agents  of  inviting  from  shippers,  when  these  re- 
quests are  filed,  any  suggestion  as  to  the  route,  because 
that  is  one  of  the  things  we  have  been  fighting  against, 
and  will  continue  to  figbt  against. 

Mr.  BUNN.  If  I  understand  you,  Mr.  Peirce,  it  is 
that  this  particular  penalty  we  are  talking  about  follows 
a  false  statement  of  the  rate  and  is  not  a  penalty  for  mis- 
routing. 

Mr.  PEIECE.  It  is  not  a  penalty  for  mis-routing,  it 
is  first  for  a  refusal  or  failure  to  give  him  any  statement 
of  the  rate,  or,  second,  a  misstatement  of  the  rate.  Now 
if  you  give  it  to  him,  although  you  may  quote  him  a  rate 
by  a  route  that  carries  a  higher  rate,  clearly  you  have 
not  misstated  the  rate.  You  have  stated  the  correct  rate 
by  a  given  route.  Until  you  do  fail  to  do. one  of  those 
things  you  clearly  can't  be  convicted  of  a  violation  of 
this  section. 

The  CHAIRMAN.  There  is  another  clause  there, 
that  this  penalty  may  be  fixed  for — that  is — if  the  ship- 
ment is  made  over  a  line  or  route  for  which  the  proper 
rate  is  higher  than  the  rate  over  another  available  line 
or  route. 

Mr.  PEIECE.  Here  is  what  that  means.  If  you 
misstate  a  rate,  and  a  shipper  makes  the  shipment  by 
some  other  route  than  the  route  over  which  you  have 
quoted  the  rate — and  supposedly  were  shipping  by  the 
cheapest  rate,  and  in  consequence  of  your  mistake  you 
have,  by  the  route  over  which  you  have  quoted  the  rate, 
made  a  misstatement  of  the  rate — and  in  point  of  fact 
he  could  have  shipped  over  the  route  you  quoted  the  rate 
at  less  than  you  actually  quoted,  you  would  then  be  guil- 
ty of  a  violation  of  this  Act.    But  if  you  quote  the  rate 
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over  a  particular  route  and  quote  the  rate  correctly,  then 
you  have  given  him  all  which  by  the  Act  you  are  required 
to  give,  so  that  if  he  ships  by  some  other  route  which 
may,  in  fact,  be  higher  in  rate  than  some  other  route  you 
could  have  named  a  rate  upon,  you  are  clearly  not  guilty 
of  the  violation  of  this  Act. 

The  CHAIRMAN.  Mr.  Peirce,  let  me  put  this  situa- 
tion to  you.  Supposing  the  carrier  does  not  misquote 
the  rate  out  quotes  it  correctly  and  yet  it  turns  out  when 
the  shipment  is  actually  made  by  the  carrier  over  the 
line  for  which  he  has  quoted  the  rate,  that  the  rate  is 
higher  over  that  line  than  by  another  available  line  or 
route.    Don't  you  incur  the  penalty? 

Mr.  PEIRCE.  There  is  nothing  in  this  Act,  Mr. 
Chairman,  that  requires  us  to  quote  every  possible  rate 
by  every  possible  route.  If  there  were  then  your  sugges- 
tion would  be  pertinent.  But  you  take  some  shipments, 
just  as  some  gentleman  stated  here  a  minute  ago — you 
may  take  a  shipment  originating  at  New  Orleans  and 
going,  we  will  say,  to  some  distant  point,  and  there  might 
be  25  routes  by  which  that  shipment  could  be  made.  And 
there  might  be  at  least  a  dozen  of  those  routes  that  that 
carrier  might  be  a  party  to. 

The  CHAIRMAN.  It  seems  to  me  this  provision  im- 
poses a  double  duty  on  the  carrier  in  the  same  para- 
graph. One  is  that  he  must  quote  the  rate  correctly  and 
the  other  is  that  he  must  quote  it  over  the  most  available 
line  or  route — that  is  to  say,  the  one  that  has  the  cheap- 
est rate.  And  if  he  ships  over  a  line,  although  he  has 
quoted  a  rate  correctly  on  that  line,  that  is  at  a  higher 
rate  than  another  available  line  or  route,  he  incurs  this 
penalty. 
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Mr.  PEIECE.  Yes,  but  you  overlook  the  point  that 
this  Act  says  that  if  you  ship  it  over  another  route  in 
consequence  of  the  misstatement  of  the  rate;  you  don't 
misstate  the  rate — you  correctly  quote  the  rate,  but  you 
quote  the  rate  correctly  by  a  route  that  carries  a  higher 
rate  than  some  other  route  carries.  Your  penalty  at- 
taches only  in  consequence  of  sending  it  by  another 
route,  not  in  consequence  of  failing  to  quote  the  correct 
rate  by  another  route,  where  the  rate  is  cheaper — but  in 
consequence  of  misquoting  the  rate  over  the  route  the 
shipment  actually  travels  over.  Now  if  we  quote  a  rate — 

The  CHAIRMAN.  This  relates  also  to  an  omission 
to  quote  the  lowest  rate? 

Mr.  PEIECE.  This  relates  entirely  to  a  question  of 
quotation  of  rates.  Now  if  we  correctly  quote  the  rate 
by  any  route  then  we  have  clearly  complied  with  the  Act. 
Now  when  you  make  the  actual  shipment,  when  the  ship- 
ment is  actually  tendered  to  you  and  there  is  no  routing 
given  to  you,  then  it  seems  to  me  to  be  the  duty  of  the 
carrier  under  the  law  to  send  that  shipment  by  the  cheap- 
est available  route  whose  tariff  that  carrier  is  a  party  to. 
Now  if  you  fail  to  send  that  shipment  by  the  cheapest 
available  route  to  whose  tariff  you  are  a  party,  then  yon 
may  be  guilty  of  a  misrouting  for  which  the  Commission 
will  award  reparation — but  clearly  you  can  not  be  con- 
victed under  this  section  for  misrouting.  You  can  only 
be  convicted  for  not  stating  a  rate  or  for  misstating  a 
rate  if  you  attempt  to  quote  it. 

Mr.  STOCKTON.  Doesn't  the  language  of  this  last 
paragraph  indicate  that  the  burden  of  quoting  the  low- 
est rate  is  placed  upon  the  carrier  and  that  any  other 
rate  quoted  is  a  misstatement  of  the  rate? 
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COL.  COLSTON.  It  would  occur  to  me  that  if  a 
man  makes  an  application  for  a  rate,  describes  the  point 
from  which  and  to  which  the  shipment  goes,  and  tne  sev- 
eral routes  between  them,  and  he  does  not  name  it,  I 
think  the  presumption  is  that  he  calls  for  the  rate  be- 
tween those  points  that  is  the  cheapest  over  an  available 
route.  Every  man  of  common  sense  would  suppose  the 
Act  means  that.  If  you  have  any  doubt,  ask  him.  And 
if  he  doesn't  give  any  other  route  I  think  the  carrier  is 
bound  to  give  the  rate  over  the  cheapest  available  route, 
and  if  he  doesn't  I  think  he  is  liable  to  the  penalty. 

Mr.  PEIRCE.  But,  Colonel,  this  is  a  highly  penal 
statute  and  you  are  reading  something  into  the  statute. 

COL.  COLSTON.  My  dear  boy,  I  am  struggling 
with  the  Supreme  Court  now.  When  I  got  up  and  ar- 
gued that  it  was  a  penal  statute  and  must  have  'a  strict 
construction,  Mr.  Justice  Harlan  began  to  pooh!  pooh! 
me.  He  said  "You  don't  mean  that,  do  you?"  If  you 
look  in  215  U.  S.  you  will  see  two  cases  there  in  which 
they  have  dealt  with  this  subject  of  the  construction  of 
penal  statutes.  And  it  is  not  a  safe  thing  to  rely  on  the 
Supreme  Court  giving  any  strained  construction  to  a 
statute  on  the  ground  of  its.  being  penal.  They  will  say  it 
is  remedial,  or  anything  else  to  accomplish  what  they 
think  the  statute  means.  I  heard  Mr.  Justice  Lurton  read 
a  paper  at  Hot  Springs  in  which  he  adverted  to  a  state- 
ment in  the  New  York  Sun  that  the  Supreme  Court  of 
the  United  States  was  a  continuous  constitutional  con- 
vention— and  I' think  it  is  pretty  nearly  a  continuous 
legislative  body,  besides. 

Mr.  LATHEOP.  I  would  like  to  have  you  gentle- 
men just  look  at  one  line  of  the  statute — "Or  in  conse- 
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qiaence  of  the  misstatement  of  the  rate."  Well,  there 
it  goes  on  to  define  what  that  means — either  through 
making  the  shipment  over  a  line  or  route  over  which  the 
proper  rate  is  higher  than  the  rate  over  another  avail- 
able line  or  route.  It  describes  a  misstatement  of  the 
rate.  That  is,  if  you  don't  give  the  lowest  avaUaole  line 
or  route  you  have  misstated  the  rate. 

Mr.  HAMILTON.  Now  I  move  that  the  debate  be 
closed. 

The  CHAIEMAN.  The  answer  proposed  is — "Yes, 
but  if  he  declines  so  to  do  the  rate  must  be  quoted  over 
the  lowest  available  line  or  route." 

Mr.  BUNN.  Mr.  Chairman,  if  it  is  in  order  I  move 
to  amend  that  answer  and  say  "Yes"  and  stop  there. 

The  CHAIEMAN.  That  is  the  safest,  I  think  my- 
self. We  undoubtedly  should  make  that  request.  Those 
in  favor  of  answring  it  "Yes"  simply,  or  so  amending 
the  answer  proposed  by  Mr.  Lathrop,  will  make  it 
known  by  saying  "Aye,"  that  is  to  say,  those  who  are 
in  favor  of  answreing  the  question  by  saying  "Yes"  will 
say  "Aye."    Contrary,  "No." 

The  Chairman  announced  that  Mr.  Bunn's  motion 
was  lost. 

The  CHAIRMAN.     Those  in  favor  of  answering  this 
question  as  proposed  by  Mr.  Lathrop— "  Yes "    with    a 
qualification,    will    rise    to    their    feet.   (The    Chairman 
counting  the  vote,  announced  that  the  answer  will  be  re- 
corder as  proposed  by  Mr.  Lathrop.) 

COL.  COLSTON.  Before  we  stop,  may  I  make  a 
suggestion?  I  move  that  when  we  adjourn  this  after- 
noon we  adjourn  to  meet  at  9 :30  in  the  morning  and  have 
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a  session  until  one  and  then  adjourn  until  we  meet  in 
New  York. 

The  CHAIRMAN.  Those  in  favor  of  Col.  Colston's 
motion  that  when  we  adjourn  we  adjourn  until  half  past 
nine  o'clock  to-morrow  morning,  and  remain  in  session 
not  longer  than  one  o'clock,  and  then  adjourn  to  meet  ia 
'New  York  on  October  25th  next,  will  say  "Aye."  Con- 
trary, "No." 

(The  motion  was  adopted.) 

Mr.  PEIECE.  I  want  some  information.  I  have 
understood  that  a  good  many  people  are  going  to  leave. 
I  think  we  ought  to  find  out  whether  there  are  to  be 
enough  gentlemen  here  to  permit  us  to  have  a  session  to- 
morrow. -Some  of  us  might  put  in  a  day  profitably  some- 
where else  if  we  are  not  to  have  a  session  here. 

The  CHAIEMAN.  We  won't  anticipate  anybody 
iaterested  in  these  questions  going  away.  We  can't  con- 
ceive, unless  it  is  absolutely  imperative,  that  anyone  will 
leave. 

(Adjourned  until  9:30  o'clock  A.  M.,  August  6,  1910.) 


FIFTH  DAY'S  SESSION. 

9 :30  A.  M.,  August  6,  1910. 

The  CHAIRMAN.  We  will  proceed.  I  am  gratified 
to  have  as  many  present  as  we  have. 

Mr.  DORAN.  Mr.  Chairman,  I  have  been  requested 
in  order  that  it  might  be  disposed  of  before  the  gentle- 
men drop  out  one  by  one,  that  the  Conference  thank  the 
Chairman  for  the  efficient  and  able  manner  in  which  he 
has  presided  over  the  deliberations  of  the  Conference— 
and  I  will  ask  Col.  Colston,  if  he  will,  to  put  that  motion. 
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COL.  COLSTON.  Mr.  Chairman  and  gentlemen,  it 
gives  me  great  pleasure  to  put  that  motion.  It  is  not 
necessary  that  I  should  submit,  in  doing  it,  any  observa- 
tions, because  the  efficiency,  the  courtesy  and  the  ability 
of  the  Chairman  speak  for  themselves,  and  do  not  need 
any  proof  or  any  argument.  Therefore  I  ask  the  Con- 
ference to  adopt  the  motion. 

(The  motion  was  unanimously  adopted.) 
The  CHAIRMAN.  I  appreciate,  gentlemen,  your 
complimentary  resolution.  I  have  simply  tried  to  do  my 
duty  in  this  work.  It  has  been  more  or  less  laborious, 
but  I  have  cheerfully  undertaken  it,  and  have  tried  to 
discharge  it  to  the  best  of  my  ability.  I  was  struck  by 
one  remark  made  by  a  member  of  this  Conference  yes- 
terday afternoon — that  if  we  could  dispose  of  the  list  of 
questions  we  had  in  hand  as  easily  as  I  disposed  of  the 
rules  of  parlimentary  law,  we  would  get  along  splen- 
didly. 

Mr.  DORAN.  Allow  me  one  observation  there.  I 
will  say  this — that  if  we  could  dispose  of  these  ques- 
tions as  correctly  as  you  have  disposed  of  the  rules  of 
parlimentary  law,  we  should  get  along  splendidly. 

There  is  another  resolution  which  I  have  been  re- 
quested to  "present.  I  move  that  the  Chairman  be  au- 
thorized, on  behalf  of  and  in  the  name  of  the  Conference, 
to  express  to  Mr.  Rich  the  strongest  appreciation  of  the 
kind  and  successful  manner  in  which  he  has  promoted 
the  comfort  and  pleasure  of  the  members  and  their  fam- 
ilies during  the  Conference,  and  also  in  that  connection 
to  ask  Mr.  Rich  to  express  to  the  people  who  have  been  so 
kind  to  us  the  appreciation  of  the  Conference  for  their 
kindness  and  their  hospitality. 
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The  CHAIRMAN.  Grentlemen,  you  have  heard  the 
resolution — those  in  favor  of  it  will  make  it  known  by 
saying  "Aye."     Contrary,  "No." 

(The  motion  was  unanimously  adopted.) 

As  Mr.  Rich  is  present  I  take  pleasure  in  communi- 
cating the  contents  of  that  resolution  to  him,  knowing 
he  is  very  deaf  in  such  matters — and  I  do  so  heartily 
and  sincerely.  We  all  appreciate  the  kindness  and  hos- 
pitality he  and  the  people  of  this  locality  have  extended 
to  us  while  here. 

Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  I  don't  want 
to  take  but  a  moment  of  the  Conference's  time  in  ex- 
pressing my  appreciation  to  you  all.  For  the  kindness 
and  courtesy  shown  to  you  I  will,  with  the  greatest  pleas- 
ure, convey  the  latter  part  of  that  resolution  to  those  who 
have  aided  in  making  the  visit  here  pleasant — the  peo- 
ple of  Portsmouth,  and  particularly  to  Mr.  Kelley  and 
Mr.  Hartford.  We  have  been  assisted  also  by  my  asso- 
ciate, Mr.  Pierce,  with  his  automobile,  and  otherwise, 
and  we  also  appreciate,  I  am  sure,  what  Mr.  Gurley  has 
done  in  helping  us  out.  To  those  I  shall  convey  the  ap- 
preciation of  the  Conference  for  their  courtesies. 

Mr.  MOORE.  It  was  suggested  yesterday  that  Mr. 
Opdyke  and  Mr.  Patterson  and  myself  act  as  a  commit- 
tee to  make  up  the  required  list  of  questions.  Some  of 
the  gentlemen  of  the  Conference  have  said  that  it  was 
desirable  that  that  list  should  be  in  the  hands  of  the 
members  of  the  Conference  by  October  1st,  or  as  soon 
thereafter  as  possible  in  order  that  it  may  be  considered 
at  our  adjourned  meeting.  I  think  it  is  well  that  the  ad- 
dresses of  the  members  of  that  sub-committee  should  be 
given  now  in  order  that  additional  questions  may  be  sent 
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to  us  prior  to  that  date,  if  there  are  any  such  questions, 
and  I  have  no  douht  there  will  be  a  number  of  them. 

The  CHAIEMAN.  I  think  the  addresses  of  you 
three  gentlemen  appear  suflficiently  in  the  list  of  mem- 
bers who  have  attended  this  Conference,  and  there  will 
be  no  difficulty  about  reaching  one  or  more  of  you,  be- 
cause I  think  each  member  of  the  Conference  has  a  list 
of  those  who  have  attended  this  meeting. 

Mr.  POWELL.  Mr.  Moore's  own  address  is  not 
giv>en  on  that  list  of  addresses. 

Mr.  MOOEE.  Let  it  be— The  Metropolitan  Bank 
Building,  Washington,  D.  C. 

Mr.  OPDYKE.  Mine  is  number  20  Nassau  Street, 
New  York. 

The  CHAIRMAN.  And  Mr.  Patterson's  is  Broad 
Street  Station,  Philadelphia. 

Mr.  HAMILTON.  Mr.  Chairman,  as  we  seem  to  be 
dealing  with  more  or  less  formal  matters  just  now,  I 
want  to  say  that  I  wish  to  know  if  there  would  be  any 
objection  to  my  ordering  and  having  from  the  stenog- 
rapher— and  possibly,  other  gentlemen  want  the  same 
: — a  typewritten  copy  of  our  proceedings  and  discuss- 
ions. I  thought  it  would  be  better  to  have  the  matter 
decided  now  than  to  wait  until  later.  It  would  be  a  great 
help  to  me.  And  personally  I  am  in  favor  of  any  rep- 
resentative of  any  railroad  having  it  if  he  wishes  it.  I 
think  that  would  be  a  sufficiently  private  paper  to  be 
guarded,  when  it  is  a  typewriten  paper  given  to  counsel, 
because  he  would  be  bound  to  his  clients  if  it  was  used 
improperly.  And  I  would  be  very  glad  to  have  the  ap- 
proval of  everybody  here  that  I  have  a  typewritten  copy 
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of  our  proceedings  and  discussions  because  it  would  be 
very  helpful  to  me. 

COL.  COLSTON.  I  move  it  is  the  sense  of  this  Con- 
ference that  any  member  of  the  Conference  who  desires 
it  may  have  a  carbon  copy  of  the  stenographic  report  of 
our  discussions  and  proceedings. 

The  CHAIRMAN.  I  think  we  may  just  as  well  pass 
on  the  question  of  what  we  are  going  to  do  with  the  ste- 
nographer 's  report  now  as  at  any  other  time. 

(Discussion  of  this  question  is  omitted.) 

Mr.  SEEVEES.  I  would  be  much  pleased  and  I 
think  more  helped,  if  I  could  have  before  me  on  my  re- 
turn exactly  what  has  occurred  in  this  deliberation,  and 
I  therefore  move  you,  if  it  be  in  order,  that  the  proceed- 
ings of  this  Conference  be  printed  under  the  supervision 
of  the  Chairman,  and  that  each  member  be  furnished 
with  a  copy. 

The  CHAIRMAN.    After  the  Chairman's  revision? 

Mr.  SEEVERS.  Supervised  under  the  judgment  of 
the  Chairman  of  this  Conference. 

Mr.  RICH.  I  will  move  as  an  amendment  to  the  mo- 
tion of  Mr.  Seevers  that  the  members  of  this  Conference 
be  furnished  with  a  transcript  of  remarks  made  by  them, 
and  that  they  be  authorized  to  revise  those  remarks,  and 
be  requested  promptly  to  return  them  under  penalty  of 
having  them  printed  unrevised. 

The  CHAIRMAN.  Those  in  favor  of  the  amend- 
ment will  make  it  known  by  saying  "Aye";  Contrary 
"No."  The  "Ayes"  have  it.  Now  the  question  is  on 
the  motion  of  Mr.  Seevers  as  amended. 

(The  motion  was  adopted.) 
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We  will  follow  that  course,  then.  The  remarks  are  to 
be  sent  out  to  the  speakers  only  when  they  are  extended. 
As  to  brief  remarks,  I  don't  think  it  is  necessary  to  send 
out  to  those  making  them  a  copy,  because  in  revising 
them  I  can  shape  them  up  without  trouble. 

GEN.  HAEEISON.  I  assume  that  there  will  be  a 
publication  made  after  our  meeting  in  New  York  which 
will  embody  all  that  has  occurred  here  and  all  that  will 
occur  there. 

The  CHAIRMAN.  Well,  I  think  we  will  have  two 
volumes.  If  we  choose  to  publish  the  proceedings  of  our 
Conference  at  the  adjourned  meeting  in  this  manner, 
that  can  be  done,  too. 

GEN.  HARRISON.  We  could  have  the  transcript 
furnished  the  Chairman  and  printed  copies  sent  to  each 
member  for  the  use  of  each  member,  not  for  general  dis- 
tribution. Then,  if  anybody  wanted  to  revise  his  re- 
marks before  they  weiit  into  the  last  publication,  that 
could  be  done. 

The  CHAIRMAN.  But  meanwhile  you  will  have  the 
Chairman  printing  the  remarks  as  the  stenographer 
writes  them  up.  I  don't  think  the  members  who  dis- 
cussed these  questions  at  length  would  perhaps  want  to 
have  them  printed  in  that  way.  They  would  like  to  look 
over  what  has  been  written  up  and  corrected.  I  think 
we  have  covered  the  situation,  General,  so  far. 

GEN.  HARRISON.  Then  I  think  we  ought  to  make 
some  provision  for  paying  for  the  transcript. 

The  CHAIRMAN.  The  Louisville  &  Nashville  Rail- 
road Company  heretofore,  with  respect  to  the  proceed- 
ings of  the  other  Conferences  of  this  character,  has  been 
kind  enough,  upon  my  recommendation,  to  pay  the  ex- 
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pense,  and  then  I  have  apportioned  it  among  the  mem- 
bers and  asked  them  to  send  me  a  voucher  for  the  same^ 
to  reimburse  the  L.  &  N.  for  the  amount  it  had  paid  out, 
except  its  own  share,  on  the  per  capita  basis  according  to 
the  number  of  the  companies  represented  at  the  Confer- 
ence. Without  objection  that  course  will  be  followed  in 
this  instance.  Hearing  no  objection,  it  will  be  so  under 
stood. 

Now,  gentlemen,  we  will  proceed  to  answer  some  of 
these  questions,  if  we  are  able  to,  this  morning.  Ques- 
tion 10  on  page  7  of  our  list  reads  this  way — 

Where  shall  the  name  of  the  agent  be  posted  in 
non-agency  stations'? 

Now  that  may  seem  a  little  peculiar,  but  as  it  was  not 
framed  by  myself,  I  take  it  that  that  question  is  based  on 
the  paragraph  of  Section  6  at  the  foot  of  page  19,  where 
it  is  provided  that  it  will  be  the  duty  of  every  carrier  by 
railroad  to  keep  at  all  times  conspicuously  posted  in 
every  station  where  freight  is  received  for  transporta- 
tion the  name  of  an  agent  resident  in  the  city,  village  or 
town  where  such  station  is  located,  to  whom  application 
may  be  made  for  the  information  by  this  section  re 
quired  to  be  given.  Now  all  of  us  know  that  we  have  cer- 
tain stations  where  we  do  not  have  an  agent  located,  and 
the  conductor  of  the  freight  train  usually  receipts  for 
the  freight  and  has  it  loaded  and  unloaded,  etc. 

Mr.  MOOEE.  May  I  ask  you  a  question  right  there? 
This  Act  seems  to  contemplate  that  the  posting  of  the 
name  of  the  agent  shall  only  be  necessary  where  the  sta- 
tion is  located  in  a  city,  village  or  town. 

The  CHAIRMAN.     Does  it  say  so? 
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Mr.  MOOEE.  Yes,  sir,  I  think  that  is  the  fair  mean- 
ing of  the  provision.  And  if  that  be  true  I  want  to  ask 
— are  there  non-agency  stations  located  outside  of  cities, 
villages  or  towns? 

Mr.  TEABUE.  I  should  say  such  stations  are  gen- 
erally located  outside  a  city,  village  or  town. 

Mr.  MOOEE.  I  mean  in  cities,  villages  or  towns. 
The  question  I  ask  isi  this:  Are  there  non-agency  sta- 
tions located  in  cities,  villages  or  towns? 

The  CHAIEMAN.  I  hardly  think  so.  I  think  where 
there  is  a  village,  city  or  town  we  have  an  agent,  as  a 
rule.  These  non-agency  stations  are  usually  located  in 
the  country. 

Mr.  MOOEE.  Then  in  that  case  the  provision  does 
not  apply.  If  they  are  located  in  cities,  villages  and 
towns,  which  is  true  to  a  slight  extent — take  the  Sea- 
board Air  Line — I  have  made  inquiries,  and  they  have 
some  non-agency  stations  which  are  located  in  villages. 
So  the  question  applies  to  those  stations.  Where  would 
the  name  of  the  agency  be  posted?  Ordinarily  at  such 
a  place  there  is  a  booth  or  shed  or  there  is  a  store  or 
postoffice  somewhere  nearby.  My  answer  would  be  in 
such  a  case  that  the  posting  should  be  at  the  shed  or 
the  booth,  at  the  place  where  the  traffic  is  delivered  for 
transportation — or  if  there  is  no  shed  or  booth,  that  the 
posting  should  be  at  the  nearest  building  which  is  de- 
voted in  any  way  to  public  or  quasi-public  uses — such 
as  a  store  or  postoffice. 

The  CHAIEMAN.  The  name  of  what  agent  would 
you  put  in  that  notice? 

Mr.  MOOEE.  I  might  as  well,  while  on  my  feet, 
talk  on  Question  11,  which  is: 
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What  shall  the  carrier  do  where  the  station  agent 
does  not  live  in  the  city,  town  or  village  w:here  such 
agency  is  located? 

As  I  understand,  that  refers  to  a  case  where,  we  will 
say,  in  a  town  there  is  a  place  for  the  reception  and  de- 
livery of  freight,  but  there  is  no  agent  on  duty  there. 
If  there  were  an  agent  on  duty  there  you  would  have  an 
agent  residing  in  the  town,  within  the  fair  meaning  of 
the  law.  But  we  will  assume  that  there  is  no  regular 
agent  there.  Therefore  you  can't  say  you  have  an  agent 
residing  there,  in  the  general  acceptation  of  the  term. 
What  will  we  do  in  such  cases?  I  think  the  carrier  in 
that  case  has  to  designate  some  individual  to  whom  the 
request  can  be  presented.  I  understand  Mr.  St.  Clair 
Abrams,  General  Counsel  of  the  East  Philadelphia  Com- 
pany, has  communicated  with  the  Chairman  of  the  Com- 
mission on  that  subject  and  suggested  that  that  would 
be  a  compliance  with  the  statute^ — that  we  could  name 
Smith  or  Jones,  whether  he  had  any  regular  or  general 
connection  with  the  carrier  or  not,  as  the  agent  to  whom 
this  application  should  be  addressed,  assuming  there  is 
no  regular  agent  residing  in  the  village,  city  or  town, 
and  that  if  that  is  done  you  have  put  yourself  within 
the  provision  we  are  now  considering. 

The  CHAIEMAN.  In  order  to  get  this  in  some 
brief  shape,  will  you  write  out  your  answers  such  as  you 
think  ought  to  be  made  to  both  questions  10  and  11. 

Mr.  MOOEE.  Yes,  sir,  and  I  suggest  while  I  am 
doing  that  you  might  pass  on  to  another  question. 

The  CHAIEMAN.  We  will  pass  on  to  Question  12, 
as  there  seems  to  be  a  general  acquiescence  in  the  cor- 
rectness of  Mr.  Moore's  views. 
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A  CONFEREE.  You  assume  if  there  is  no  agency 
there  the  carrier  must  create  an  agency? 

Mr.  MOORE.  The  carrier  must  create  an  agency,  a 
qualified  agency.  But  it  is  such  an  agency  as  will  keep 
us  within  this  section. 

Mr.  BEARING.  Do  you  believe  the  statute  really 
means  we  shall  have  an  agent  at  these  different  stations 
where  it  is  not  within  a  city,  town  or  village? 

Mr.  MOORE.  No,  I  think  the  statute  does  not  apply 
to  any  class  of  cases,  except  those  which  involve  the 
transportation  from  cities,  villages  or  towns,  but  it  is 
stated  by  gentlemen  who  have  been  in  the  Conference 
and  are  not  here  now — I  spoke  to  Judge  Watts  before 
he  left — that  in  certain  villages  on  the  Seaboard  Airline, 
there  are  non-agency  stations. 

Mr.  KNIGtHT.  Do  they  have  stations  there?  Most 
of  the  non-agency  points  I  have  known  of  have  been 
placed  where  they  had  no  station  where  freight  was  re- 
ceived. They  had  simply,  perhaps,  a  signboard,  some- 
thing showing  that  was  a  stop;  and,  as  Mr.  Moore  has 
said,  the  freight  is  usually  received  and  receipted  for 
by  the  conductor  on  the  train.  The  shipper  has  to  be  on 
hand. 

Mr.  MORE.  My  suggestion  as  to  that  is  that  we 
would  be  unsafe  in  considering  that  as  not  a  station.  It 
applies  where  freight  is  regularly  received  and  delivered 
whenever  it  is  presented  with  more  or  less  frequency. 
It  may  be  infrequent;  it  may  be  such  a  place  as  you 
have  in  mind;  but  it  may  be,  within  the  meaning  of  this 
Act,  a  station. 

Mr.  KNIGHT.  This  says  notice  must  be  "posted  in 
every  station  where  freight   is   received."     Does   that 
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mean  you  must  post  a  notice  in  the  vicinity  of  a  cross- 
roads where,  if  the  shipper  is  on  hand,  with  his  box  of 
goods  the  freight  train  conductor  receives  it? 

COL.  COLSTON.  It  says  "posted  in  every  station" 
and  not  "at  every  station."  I  think  that  is  important. 
It  must  be  in  a  station ;  that  implies  there  is  a  building 
or  a  structure  there  of  eome  kind — and  that  must  be  in 
a  city,  village  or  town.. 

Mr.  MOOEE.  That  may  be  a  correct  view.  It  does 
say  "in  every  station"  instead  of  "at." 

The  CHAIRMAN.  Supposing  there  was  no  place  to 
put  it  in,  to  post  it  up,  no  structure  at  all.  Yet  it  is  a 
non-agency  station  where  freight  is  received. 

COL.  COLSTON.  They  have  selected  certain  sta- 
tions. 

GrEN.  HAERISON.  Do  you  say  that  a  carrier  must 
post  the  name  of  an  agent  at  a  station  not  in  any  city, 
town  or  village? 

Mr.  MOOEE.  No.  I  say  we  are  confined  all  the 
time  to  cities,  towns  and  villages.  Yet  now  you  take  the 
case  of  a  village — here  is  a  siding  where  the  freight  is 
received  and  delivered.  The  Act  says  we  must  post  it 
in  the  station.  Now  wouldn't  you  run  a  risk,  in  giving 
it  a  very  narrow  construction  by  saying  there  must  be  a 
depot  building?  Aren't  we  safer  in  reading  that  word 
"in"  as  if  it  were  "at?"  Can  it  do  any  harm  that  we 
should  do  that?  Isn't  it  the  part  of  safety  to  do  that? 
I  am  only  submitting  these  questions  without,  as  I  say, 
having  any  very  rigid  or  definite  opinion  of  my  own. 

The  CHAIEMAN.  Well,  that  matter  is  passed  for 
Mr.  Moore  to  frame  his  answers  to  Questions  10  and  11. 

Question  12: 
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If  any  carrier  fails  to  post  the  name  of  an  agent 
as  required  by  the  final  paragraph  of  Section  6,  does 
the  Act  impose  any  penalty  for  such  failure?  In 
other  words,  do  the  penalties  prescribed  by  Section 
10  of  the  present  Act  for  "any  infraction  of  this 
Act  for  which  no  penalty  is  otherwise  provided" 
apply,  or  is  the  final  provision  of  the  paragraph  in 
question  to  be  taken  as  relieving  the  carriers,  since 
it  gives  the  shipper  the  right  upon  a  failure  of  the 
carrier  to  post  the  agent's  name,   to  address  the 

"Station  Agent"  of  the Company 

at station? 

Is  there  any  discussion  of  this  question,  gentlemen? 

Mr.  BEIGrHT.  Mr.  Chairman,  it  has  been  my  own 
view,  in  the  reading  of  that  provision  of  the  statute,  that 
the  carrier  was  relieved  from  the  penalty,  but  I  don't  im- 
agine that  any  carrier  is  going  to  take  any  chance  on 
that.  I  suggest  that  we  pass  that  without  any  formal 
answer. 

Mr.  LATHEOP.  I  am  opposed  to  that.  It  does 
seem  to  me  that  inasmuch  as  the  section  itself  covers 
the  penalty  to  which  the  railway  company  is  subjected 
by  failing  to  post  the  name,  that  penalty  being  that  it 
shall  be  sufficient  for  the  shipper  to  address  and  mail  a 

notice  to  the  station  agent  of Company 

at .  station,  that  that  is  the  full  measure 

of  relief  to  which  the  shipper  is  entitled,  and  the  rail- 
way companies  would  not  thereby  subject  themselves  to 
any  additional  penalty.  It  is  where  no  other  penalty,  as 
I  recall,  is  provided,  and  if  that  is  so,  a  penalty  is  pro- 
vided for.  The  section  is  complete  in  and  of  itself.  If 
you  do  not  post  the  name  of  an  agent  resident  in  the 
city,  town  or  village,  what  penalty  is  provided  by  the 
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section  itself — what  redress  is  given?  Well,  the  redress 
is  pointed  out.  That  is  a  penalty — that  we  are  liable  to 
furnish  the  information  called  for,  responsible  for  fur- 
nishing it,  if  the  shipper  deposits  in  the  mail  a  notice 

addressed  to  the  station  agent  of , Company 

at  ,. ■  village,  city  or  town.    It  seems  to 

me  we  ought  to  take  that  ground  rather  than  to  pass 
the  question  or  to  admit  that  there  is  any  doubt  about  it. 

GEN.  HAERISON.  Suppose  that  the  shipper  ad- 
dresses, as  he  may  under  this  provision  of  the  law,  the 
agent  at  that  place  and  he  fails  to  receive  any  reply,  and 
is  thereby  damaged? 

Mr.  LATHROP.  That  raises  a  different  question, 
it  seems  to  me,  than  that  propounded  in  the  inquiry. 

Mr.  HAMILTON.  Mr.  Chairman,  I  think  that  the 
$250  penalty  in  the  first  part  of  that  section  is  the  pen- 
alty only  for  refusing  or  omitting  to  give  the  written 
statement  or  answer  within  a  reasonable  time,  correctly. 
I  don't  think  that  is  applicable  to  the  failure  to  post  the 
name.  That  is  distinctly  stated,  for  refusing  or  omitting 
to  give  the  written  statement  within  a  reasonable  time, 
or  for  giving  it  inaccurately.  This  seems  to  be  a  pro- 
vision which  will  enable  the  man  to  put  you  in  that 
position.  Now  there  is  no  penalty  in  this  particular 
section  for  failure  to  post  the  name.  There  is  a  remedy 
given  to  the  shipper,  the  substitute  in  the  event  that  you 
do  fail  to  post  the  name,  but  that  is  not  a  penalty  in 
any  sense  upon  the  company.  Therefore  I  say  there  is 
no  penalty  named  expressly,  no  special  penalty,  for  fail- 
ure to  post  the  name — and  therefore  it  seems  to  me  clear 
that  it  comes  under  Section  10,  which  says  that  where 
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no  penalty  is  otherwise  provided  that  the  fine  may  not 
exceed  $5,000. 

Mr.  TEABUE.  Mr.  Chairman,  I  can't  agree  with 
Mr.  Hamilton,  but  do  agree  with  Mr.  Lathrop.  Here 
is  a  penalty  of  $250  for  not  giving  that  information. 
Then  here  is  a  permission  for  the  person  making  the 
application  to  address  the  station  agent  in  the  manner 
indicated.  Now  there  is  no  penalty  in  the  latter  case* 
but  the  railway  company,  in  failing  to  receive  the  letter 
which  is  so  addressed,  thereby  fails  to  give  the  informa- 
tion and  incurs  the  penalty  of  $250. 

The  CHAIRMAN.  If  it  never  receives  the  request 
by  mail? 

Mr.  TEABUE.  Yes,  because  the  reason  it  does  not 
receive  it  is  that  it  does  not  comply  with  the  statute  and 
enable  the  shipper  to  make  a  proper  application.  It 
can't  be  possible  that  $5,000  is  the  penalty  ia  that  case 
when  the  only  consequence  of  the  miscarriage  is  the 
failure  to  get  the  information  for  which  there  is  a  penal ' 
of  only  $250. 

The  CHAIEMAN.  I  don't  understand  there  is  a 
penalty  of  $250  because  the  United  States  mail  does  not 
carry  the  notice  of  request  to  the  proper  agent  of  the 
company.  If  the  carrier  never  receives  the  written  re- 
quest it  seems  to  me  there  is  no  failure  on  the  part  of 
the  carrier  to  comply  with  it. 

Mr.  TEABUE.  The  carrier  does  not  receive  the 
written  application  because  it  has  not  complied  with 
the  requirement  of  the  statute  to  post  the  name  of  this 
agent,  and  the  shipper  is  therefore  compelled  to  address 
the  carrier  in  the  manner  stated  in  the  latter  part  of 
the  section,  and  the  shipper,  having  so  addressed,  and 
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the  carrier  having  failed  to  receive  the  request  and 
failed  to  give  the  information,  incurs  the  $250  penalty, 
and  not  the  $5,000  penalty. 

Mr.  STOCKTON.  Mr.  Chairman,  it  seems  to  me 
that  the  penalty  of  $250  does  not  apply  to  a  failure  to 
furnish  the  informaeion  unless  the  shipper  shall  have 
suffered  damage. 

Mr.  TEABUE.    I  accept  that.    That  is  right. 

Mr.  STOCKTON.  Now  the  provision  making  it  the 
duty  of  the  carrier  to  designate  a  specific  person  upon 
whom  the  service  of  this  request  or  application  shall  be 
made  is  apparently  designed  to  preclude  the  carrier 
from  saying  that  he  did  not  receive  such  an  application. 
It  gives  the  carrier  a  chance  to  name  a  specific  person 
to  whom  all  such  requests  must  be  made.  Now,  if  the 
carrier  fails  to  supply  such  a  name,  then  the  law  pro- 
vides that  it  may  be  addressed  to  the  station  agent, 
and  it  clearly  holds  the  carrier  responsible  for  the  mis- 
carriage of  such  a  request.  But  it  seems  to  me  that 
that  is  in  the  nature  of  a  penalty  and  that  therefore  a 
specific  penalty,  the  penalty  provided  in  Section  10, 
would  not  apply,  being  out  of  all  proportion. 

Mr.  HAWES.  Isn't  it  the  object  of  this  amendment 
simply  to  secure  to  the  shipper  the  right  to  obtain  the 
information  relative  to  the  rates,  and  where  the  carrier 
fails  to  post  the  name  of  an  agent  at  the  building  or 
station,  then  the  shipper  has  the  right  to  address  to 
any  agent  of  the  carrier  at  the  designated  point  an  in- 
quiry, and  if  that  inquiry  is  not  answered  then  the  car- 
rier becomes  subject  to  the  penalty  provided  in  this 
Act  for  a  failure  to  comply  with  his  request. 
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The  CHAIRMAN.  Suppose  the  communication  by 
mail  is  never  received  by  any  agent  of  the  carrier? 

Mr.  HA  WES.  I  think  then,  Mr.  Chairman,  that  the 
object  of  the  law  is  to  impose  a  penalty  upon  the  carrier 
for  failure  to  post  the  name,  and  where  a  communica- 
tion properly  stamped  is  addressed  to  the  a^ent  of  the 
carrier  it  does  not  matter  whether  he  receives  that  com- 
munication or  not.  The  carrier  has  failed  to  provide 
the  name  of  an  agent  for  the  shipper  to  address  his 
communication  to.  Therefore  if  the  carrier  fails  to 
receive  the  communication  which  the  shipper  has  ad 
dressed  in  compliance  with  this  amendment,  the  carrier 
becomes  subject  to  any  damages  the  shipper  has  sus- 
tained. 

The  CHAIRMAN.  Then  the  carrier  is  punished 
for  the  failure  of  the  United  States  mail  to  carry  a  com- 
munication to  the  agent  at  the  proper  postoffice. 

Mr.  HA  WES.  That  seems  to  be  the  object  of  this 
Act,  yes. 

Mr.  BRANDEIS.  I  hardly  think  that  is  the  correct 
statement  of  the  object  of  the  Act.  The  carrier  is  pun- 
ished for  having,  by  its  own  act,  chosen  an  insufficient 
means  for  allowing  the  request  to  be  brought  to  it.  If 
it  had  chosen  the  other,  sufficient  means,  by  posting  the 
mame  of  an  agent,  then  it  could  have  stood  upon  an 
actual  request.  Here  it  now  stands  upon  a  presumptive 
request,  or  a  constructive  request,  I  should  call  it — 
if,  -for  instance,  it  fails  .actually  to  reach  the  carrier — 
and  I  think  there  is  no  penalty  provided  at  all  in  the  case 
where  there  is  a  failure  to  answer  such  a  request,  and 
and  no  damage  has  been  suffered  by  the  shipper. 
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The  CHAIRMAN.  But  suppose  the  communication 
by  mail  is  not  received? 

Mr.  BRANDiEIS.  I  think  that  makes  no  difference. 
This  law  declares  that  the  posting  of  a  letter,  under  the 
circumstances  of  no  agent  having  been  named,  is  con- 
clusive evidence  that  an  inquiry  has  been  made,  sufficient 
service,  and  therefore  it  is  not  the  failure  of  the  inquiry 
to  reach  the  carrier  that  is  the  real  cause  of  the  failure 
to  answer  the  request,  but  it  is  the  failure  on  the  part 
of  the  carrier  to  appoint  or  designate  an  agent. 

The  CHAIRMAN.  Well,  then,  suppose  that  after  a 
communication  by  mail  has  been  sent,  the  shipper  does 
incur  loss,  what  penalty  is  fixed  upon  the  default  of  the 
carrier? 

Mr.  BRANDEIS.  I  think  it  comes  within  the  pre- 
vious paragraph,  where  $250,  recoverable  by  the  United 
States,  is  made  the  penalty. 

The  CHAIRMAN.  And  not  the  $5,000  penalty  in 
Section  10? 

Mr.  BRANDEIS.    No,  sir,  $250. 

Mr.  WILLIAMS.  Doesn't  this  Act  specifically  pro- 
vide that  it  shall  be  the  duty  of  the  carrier  to  post  the 
name  of  the  agent? 

Mr.  BRANDEIS.    It  does. 

Mr.  WILLIAMS.  And  the  failure  on  the  part  of 
the  carrier  to  do  that  would  be  an  infraction  of  the 
Act,  wouldn't  it? 

Mr.  BRANDEIS.    I  think  so. 

Mr.  WILLIAMS.  Then  this  Section  10  says  "That 
any  common  carrier,  subject  to  the  provisions  of  this 
Act     *     *     *     shall  be  guilty  of  any  infraction  of  this 
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Act  for  which  no  penalty  is  otherwise  provided" — shall 
be  deemed  guilty,  etc. 

Mr.  BRANDEIS.  That  might  follow  except  for  the 
peculiar  consequence  that  if  the  inquirer  suffers  dam- 
age the  penalty  is  limited  to  $250,  and  in  the  event  he 
does  not  suffer  damage  it  would  be  as  high  as  five  thou- 
sand dollars — and  that,  of  course,  is  a  result  that  can 
not  stand. 

The  CHAIEMAN.  Having  provided  a  specific 
penalty  in  the  one  case  it  is  exclusive  of  all  others. 

Mr.  BEANDEIS.     I  should  say  it  would  be. 

Mr.  HAMILTON.  That  is  true,  if  that  is  the  spe- 
cific penalty  for  failure  to  post,  but  that  is  not  the  spe- 
cific penalty  for  failure  to  post.  If  you  look  at  the  be- 
ginning of  the  clause — 

If  any  common  carrier  subject  to  the  provisions 
of  this  Act,  after  written  request  made  upon  the 
agent — 

In  other  words,  the  company,  through  the  agent,  must 
have  actually  had  the  request  made  before  this  penalty 
arises  for  refusing  or  omitting  to  give  the  statement 
within  a  reasonable  time  or  giving  it  incorrectly.  The 
means  then  are  provided  whereby  the  shipper  may  have 
the  opportunity  to  make  the  written  request,  which  is 
the  duty  to  post.  There  is  no  penalty  fixed  for  that,  I 
think,  and  if  that  be  true,  it  seems  to  me  it  is  very  clear 
that  the  carrier's  omission  comes  under  Section  10. 

The  CHAIRMAN.  Mr.  Hamilton,  while  you  are  on 
the  floor,  what  is  your  idea  about  whether  the  request  is 
made  by  mailing  the  communication  at  the  proper  post- 
office  addressed  to  the  agent  of  the  company? 
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COL.  COLSTON.  Provided  it  never  reaches  the 
company  actually? 

The  CHAIRMAN.    Yes. 

Mr.  HAMILTON.  I  say  that  is  no  request  made  at 
all.  Nobody  could  be  punished  when  he  didn't  receive 
the  request,  unless  the  statute  specifically  said  that  mail- 
ing would  be  sufficient.  Even  then  I  doubt  whether  it 
would  be  a  lawful  provision. 

Mr.  LATHEOP.  That  is  the  language  of  the  law, 
that  it  shall  be  sufficient.    It  uses  the  word  ' '  sufficient. ' ' 

Mr.  HAMILTON.  But  that  is  to  take  the  place,  in 
the  event  you  have  not  named  an  agent.  That  is  to  pro- 
tect the  shipper  and  possibly  give  him  the  $250  if  he 
suffers. 

COL.  COLSTON.  No,  the  shipper  hasn't  got  any 
remedy. 

Mr.  HAMILTON.  Yes,  he  has,  provided  the  carrier 
receives  the  written  request,  and  he  has  no  remedy  if 
he  doesn't  receive  it.  But  the  law  says  he  must  fix  it 
so  the  shipper  has  somebody  to  serve  it  on. 

COL.  COLSTON.  Do  you  claim,  under  this  section 
here,  the  shipper  could  sue  and  recover  damages  for 
misstating  a  rate? 

Mr.  HAMILTON.    Why,  I  do,  yes. 

COL.  COLSTON.  Mr.  Trabue  says  that  is  not  true ; 
that  he  has  a  case  testing  that  very  proposition — that 
that  would  furnish  a  means  of  rebating.  The  agent 
might  deliberately  make  a  mistake  for  the  purpose  of 
giving  a  man  a  chance  to  recover  damages. 

Mr.  HAMILTON.  We  answered  the  question  on 
that  point  yesterday  to  the  effect  that  if  the  carrier 
failed  or  refused  to  give  the  written  statement  within 
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a  reasonable  time,  or  gave  it  incorrectly,  and  the  shipper 
suffered  damages,  tlie  carrier  would  be  liable  to  the 

penalty. 

COL.  COLSTON.  I  am  talking  about  liability  for 
an  action  of  damages  by  the  shipper. 

Mr.  HAMILTON.  Oh,  no;  I  am  not  talking  about 
that. 

The  CHAIRMAN.  The  question  is  what  penalty  ap- 
plies, if  any,  for  a  failure  to  post. 

Mr.  BRIGHT.  I  move  that  it  be  the  sense  of  the 
meeting  that  the  penalty  under  Section  10  does  noit 
apply. 

The  CHAIRMAN.  Those  in  favor  of  that  motion 
will  say  "Aye;"  contrary,  "No." 

Mr.  POWELL.  Will  the  gentleman  withdraw  that 
motion? 

Mr.  BRIGHT.    I  will  withdraw  the  motion. 

The  CHAIRMAN.  There  seems  to  be  a  desire  for 
further  discussion  and  Mr.  Bright  withdraws  his  mo- 
tion. 

Mr.  POWELL.  My  object  in  asking  Mr.  Bright  to 
withdraw  his  motion  is  that  I  consider  it  inadvisable 
that  we  should  express  a  positive  view  on  that  question. 
There  is  so  much  doubt  about  it.  And  it  seems  to  me 
from  what  has  transpired  we  may  possibly  express  a 
view  unfavorable  to  the  carriers.  I  feel  we  have  all  the 
light  possible  on  that  question  unless  some  gentleman 
wishes  to  discuss  it  further. 

The  CHAIRMAN.  A  motion  to  defer  would  be  in 
order,  I  suppose.  Those  in  favor  of  deferring  an  an- 
swer to  that  question — ^before  putting  that  question,  gen- 
tlemen— I  don't  know  any  more  important  question  to 

Digitized  by  Microsoft® 


469 

pass  on  at  this  time  before  this  Act  becomes  effective. 
Our  trafiSc  people  and  general  managers  are  going  to 
have  this  question  put  up  to  them  on  the  17th  of  August, 
as  to  what  they  ought  to  do  in  respect  to  those  Jiotices 
being  posted' — and  I  am  going  to  instruct  them  to  be 
very  particular  about  putting  them  up,  and  have  them  up 
on  or  before  the  17th  inst.  The  failure  to  do  so  is  going 
to  be  a  serious  matter,  in  my  opinion. 

Mr.  MOORE.  What  is  your  view,  sir,  where  there  is 
no  station  building?  Take  a  village,  and  there  is  no 
station  building,  and  yet  that  is,  according  to  the  gen- 
eral understanding  of  the  term,  a  station. 

The  Chairman.  I  think  there  ought  to  be  a  post  put 
up  at. that  point  and  a  notice  put  on  it. 

Mr.  MOOEE.    A  sort  of  signboard? 

The  CHAIRMAN.  Yes,  and  the  nearest  station 
agent's  name  given.  I  think  that  would  be  a  proper 
compliance  with  the  law. 

Mr.  HAMILTON.  I  move  we  proceed  with  question 
12. 

Mr.  LATHROP.  Before  that  motion  is  put— I  don't 
want  to  take  up  any  unnecessary  time — ^but  like  the 
Chairman,  I  regard  this  as  a  matter  of  supreme  impor- 
tance, and  it  does  seem  to  me  we  ought  to  be  very  slow 
to  record,  even  by  a  majority  vote,  that  we  are  subject 
for  a  failure  to  post  to  the  drastic  provisions  of  Section 
10.  Now,  Section  10  only  provides  for  this  very  drastic 
penalty  where  the  carrier  shall  be  guilty  of  any  infrac- 
tion of  this  Act  for  which  no  penalty  is  otherwise  pro- 
vided. Now,  what  is  the  whole  object  of  this  new  pro- 
vision in  Section  6?  It  is  that  upon  request  informa- 
tion shall  be  given  to  the  shipper.    How  shall  that  re- 
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quest  be  made?  If  the  shipper  suffers  damages  from 
false  information  in  regard  to  his  request,  how  shall 
that  request  be  made!  If  the  name  of  the  agent  is 
posted,  why,  he  must  address  his  request  to  that  agent. 
If  no  name  is  posted,  how  shall  he  make  service  under 
the  law,  whether  you  call-  it  personal  service  or  service 
by  publication  or  any  other  sort  of  service? 

The  CHAIRMAN.    Constructive  service. 

Mr.  LATHEOP.  Yes,  constructive  or  personal 
or  by  publication  through  the  agency  of  the  mails  or 
what-not.  Congress  has  said,  and  it  seems  to  me  that  it 
is  just  as  competent  for  Congress  to  say  that  as  it  is 
for  the  law-makers  of  the  various  States  to  say,  that  in 
given  cases  notice  by  publication  shall  be  sufficient  for 
the  fixing  of  an  obligation.  It  seems  to  me  that  it  is 
just  as  effective  as  the  law  which  is  well  recognized,  that 
if  a  man  makes  an  offer  and  that  offer  is  accepted  by 
mail,  that  if  a  man  deposits  his  letter  in  the  postoffice 
properly  directed  and  properly  stamped,  and  can  prove 
it,  he  can  show  that  that  offer  has  been  accepted,  and 
it  can  not  be  withdrawn  by  the  other  party  even  though 
the  letter  may  never  reach  its  destination.  The  contract 
is  complete  by  deposit  in  the  postoffice.  Now,  it  seems 
to  me  that  where  the  law  provides  that  the  service  of 
that  notice  in  the  given  case  shall  be  sufficient  by  de- 
positing in  the  mail',  that  thereby  the  obligation  is  ,cre- 
ated  upon  the  carrier  to  furnish  the  information.  If 
the  information  is  not  furnished,  and  if  the  party  ships 
his  goods  over  local  lines,  or  has  to  pay  local  rates,  and 
suffers  damage,  then  the  penalty  provided  by  the  Act 
itself— you  have  got  to  consider  the  whole  section  to- 
gether—the penalty  results,  which  is  not  a  penalty  to 
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the  shipper,  of  course,  as  we  all  know,  but  a  penalty  upon 
the  carrier  which  goes  to  the  United  States.  That  penalty- 
results  from  the  failure  to  give  the  information  after  a 
deposit  in  the  postpffice  of  a  letter  properly  addressed 
and  where  there  is  failure  to  post.  Now,  can  anybody 
say  that,  taking  that  whole  section  together,  no  penalty 
is  provided  for  a  violation  of  the  section?  It  seems  to 
me  that  the  penalty  is  complete  and  that  it  is  limited 
by  virtue  of  the  section  itself,  where  its  terms  are  com- 
plied with  by  the  shipper,  and  the  carrier  refuses  or 
fails  or  omits  to  furnish  the  information — the  penalty 
being  provided  by  the  express  terms  of  the  Act  we  are 
taken  out  of 'the  provisions  of  Section  10  because  that 
section  says,  and  properly,  that  this  very  severe  and 
drastic  penalty  shall  not  be  imposed  in  any  ease  where 
there  is  a  different  penalty  provided.  Now,  it  seems  to 
me  that  in  that  view  the  opinion  ought  to  be  unanimous 
that  we  are  not  subject  to  this  very  severe  penalty  pro- 
vided by  Section  10  when  a  complete  and  specific  penalty 
is  provided  for  the  violation  of  Section  6. 

COL.  COLSTON.    $250. 

Mr.  LATHEOP.    Yes. 

Mr.  DOEAN.  Mr.  Chairman,  it  seems  to  me  the 
penalty  of  $250  and  the  penalty  under  Section  10  are 
two  different  penalties.  The  penalty  of  $250  applies 
only  in  the  case  where  a  shipper  is  injured,  and  that 
$250  goes  to  the  United  States,  and  the  shipper  also 
has  his  remedy  under  the  Act.  But  here  is  a  general 
regulation  applying  to  interstate  carriers,  providing  that 
certain  posting  shall  be  done  at  a  station.  Now,  no 
shipper  may  have  been  injured,  no  shipper  may  have 
called  attention  to  that  defect,  but  it  seems  to  me  that  if 
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any  inspector  of  the  Interstate  Commerce  Commission 
goes  along  the  line,  it  is  sufficient  for  him  to  call  atten- 
tion to  the  proper  official  whereby  that  company  is  sub- 
ject to  indictment  for  a  violation  under  Section  10.  Now, 
with  regard  to  the  penalty  under  Section  10,  of  course 
it  might  be  a  very  severe  and  heavy  penalty,  but  the 
penalty  there  is  not  to  exceed  $5,000.  It  may  be  a  penalty 
put  upon  the  carrier  of  $50  or  $100  or  $250.  But  the 
object  of  requiring  that  posting  to  be  done  at  a  station 
is  a  regulation  made,  in  the  view  of  Congress,  for  the 
benefit  of  the  public  at  large,  and  therefore  I  am  of  the 
opinion  that  whether  a  shipper  is  injured  or  not  the 
failure  of  the  carrier  to  post  subjects  him  to  the  penalty 
under  Section  10. 

Mr.  OPDYKE.  Mr.  Chairman,  I  have  been  inclined 
to  take  the  same  view  that  Mr.  Doran  has  expressed 
until  my  attention  was  called  to  Section  8,  which  pro- 
vides that  if  a  common  carrier  shall  do  or  permit  any- 
thing to  be  done,  or  omit  anything  required  to  be  done, 
by  the  Act,  the  common  carrier  shall  be  liable  to  the 
person  or  persons  injured  thereby,  and  may  also  re- 
cover counsel  fees.  Now,  it  seems  to  me  Section  8  fixes 
a  penalty  which  supersedes  the  provisions  of  Section  10, 
and  that  the  penalty  will  be  the  reparation,  with  the 
counsel  fees  added.  The  penalty  of  the  first  paragraph 
of  the  section  under  discussion,  of  a  fine  to  the  United 
States,  applies  only  to  very  peculiar  cases — if  a  damage 
happens  in  either  one  of  two  ways,  not  if  the  injury  is 
brought  about  otherwise.  So,  in  my  view.  Section  10 
applies,  unless  Section  8  applies,  and  my  present  opinion 
is  that  it  does. 
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Mr.  BEARING.  Does  not  Section  8  apply  only  to 
the  liability  of  the  common  carrier  to  the  shipper,  and 
doesn't  aflSx  any  penalty  at  all — it  is  simply  a  liability 
to  the  shipper  for  reparation  in  damages,  with  a  counsel 
fee  added.  Otherwise,  there  is  no  penalty  prescribed  in 
Section  8. 

Mr.  OPDYKE.  The  counsel  fee  seems  to  me  to  be 
a  penalty. 

Mr.  RICH.  I  would  like  to  ask  Mr.  Lathrop  whether 
he  consid«rs  that  the  penalty  of  $250  does  apply  to  the 
failure  to  post  the  name  of  the  agent. 

Mr.  HAWES.  No  matter  whether  any  one  is  dam- 
aged or  not? 

Mr.  LATHROP.  No,  sir,  of  course  not.  I  think 
you  have  got  to  take  the  whole  section  together  and  the 
whole  object  of  it.  You  must  consider  the  purpose  of 
the  Act.  There  would  be  no  object  subserved  about 
posting  the  name  of  an  agent  if  it  were  not  taken  in 
connection  with  what  is  the  purpose  of  posting  the  same, 
which  is  to  enable  the  shipper  to  make  demand  upon 
somebody  for  information,  which,  if  not  given,  results 
in  the  imposition  of  a  penalty  that  goes  to  the  United 
States  and  not  to  the  shipper.  In  this  provision  it  is 
provided  the  carrier  shall  post  the  name  of  the  agent, 
and  if  the  carrier  fails  to  do  so,  the  shipper  may  make 
his  written  request  by  mail,  and  the  failure  to  give  the 
information  thus  requested  and  the  suffering  of  dam- 
age by  the  shipper,  subjects  the  carrier  to  the  penalty 
of  $250.  All  of  the  acts  are  interdependent,  one  upon 
another,  and  in  a  sense  each  act  must  be  taken  in  con- 
nection with  the  others  to  make  a  whole,  resulting  in 
subjecting  the  carrier  to  this  penalty.     But,  where  the 
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carrier  is  subjected  to  a  penalty  for  the  violation  of  any 
section  of  the  Act  or  for  any  omission  to  perform  any 
duty  prescribed  thereunder,  then  by  the  very  terms  of 
Section  10  the  carrier  is  taken  out  of  the  particular  pro- 
visions of  that  section,  because  in  another  section  of  the 
Act  a  penalty  is  specifically  provided,  which  covers  all 
the  acts  or  omissions  connected  with  this  duty  of  the 
carrier. 

Mr.  EDGAE  J.  EICH.  May  I  ask  Mr.  Lathrop  an- 
other question?  Supposing  the  shipper  sends  his  com- 
munication to  t^i^e  general  officer  of  the  railroad,  and 
secures  all  the  information  he  desires,  and  therefore 
there  is  no  penalty  for  failure  to  give  rates — what 
penalty  then  is  there  in  the  Act  under  your  view  for  the 
failure  of  the  carrier  to  post  the  name  of  the  agent? 

Mr.  LATHROP.  There  is  no  penalty,  and  I  should 
think  there  should  be  none,  because  it  would  be  the 
doing  of  a  useless  act,  because  the  whole  purpose  of 
the  Act  has  been  met  by  the  request  of  the  shipper  and 
the  furnishing  of  the  information,  and  the  law  certainly 
would  not  punish  a  carrier  for  even  a  technical  viola- 
tion of  an  Act  where  no  useful  purpose  would  have  been 
subserved  by  compliance  therewith. 

Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  may  I  sug- 
gest that  there  is  a  burden,  a  duty,  placed  upon  the  car- 
rier to  post  the  name  of  the  agent,  and  the  failure  to 
post  the  name  is  an  infraction  of  the  law.  It  seems  to 
me  Mr.  Doran  has  stated  the  case  rightly,  because  the 
penalty  is  so  severe  that  we  can  not  possibly  apply  it  to 
so  slight  an  offense.  But  we  must  remember  that  it  is 
an  omnibus  penalty  intended  to  cover  serious  infractions 
as  well  as  trifling  infractions. 
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The  CHAIRMAN.     I  want  to  give  my  view  about 
this  matter.    I  think  Mr.  Doran  and  Mr.  Rich,  for  whose 
opinions  I  have  the  profoundest  respect,  are  wrong,  and 
that  Mr.  Lathrop  is  exactly  riglit.    I  will  give  you  my 
view  briefly  about  it.    We  know  that  under  the  existing 
law  we  have  to  post  our  tariffs  in  each  station.     That 
is  for  the  information  of  the  general  public.     But  the 
new  Act  goes  a  step  further.    Now  what  does  it  attempt 
to  do  by  these  two  last  paragraphs  of  Section  61     It 
provides  simply  for  a  case  where  the  shipper  wants  to 
know  the  rate  upon  a  certain  commodity  between  certain 
points  and  makes  a  written  request  for  it.     These  two 
paragraphs  provide  for  two  methods,,  one  of  which  is 
contingent  upon  a  failure  to  provide  the  other,  for  him 
to  make  his  written  request  to  the  carrier.     One  is  in 
person  upon  the  agent;  the  other  is  by  mail — the  object 
being  to  ascertain  the  quotation  from  the  carrier  of  the 
rate  that  he  wants.    This  $250  penalty  applies  to  a  fail- 
ure of  the  cSrrier  in  either  case,  provided  that  particular 
shipper,  who  wants  that  particular  rate  on  the  described 
shipment  that  he  mentions  in  his  written  request,  suffers 
damage  by  the  failure  of  the  carrier  to  furnish  the  in- 
formation.   It  is  simply  a  method  of  making  the  request 
that  is  provided  for  in  the  last  paragraph.    The  penalty 
is  fixed  for  the  omission  as  well  as  for  the  misstatement. 
There  is  an  omission  if  there  is  not  a  response  received 
to  a  written  request  made  in  person  or  by  mail.    And  if 
the  shipper  suffers  damage  by  reason  of  that  omission 
then  the  $250  penalty  applies.    It  applies  in  either  case, 
and  no  other  penalty  applies.    It  is  a  specific  provision 
intended  to  provide  for  a  shipper  who  wants  information 
of  a  rate  and  makes  a  written  request  for  it  and  the 
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carrier  fails  or  refuses  to  furnish  it  to  him,  and  for 
nothing  else.  The  tariffs  are  for  the  general  public  in 
other  cases— that  are  posted  at  stations  now,  and  re- 
quired to  be  by  the  existing  Act.  The  first  paragraph 
provides  that  if  the  carrier  shall  refuse  or  omit  to  give 
such  written  statement  within  a  reasonable  time — that 
is  after  a  request  is  made,  presumably  in  person,  then — 

Mr.  BRIGHT.  No,  you  should  read  that  language 
because  that  is  very  important. 

The  CHAIRMAN.  Well,  I  will  read  it.  We  may 
not  agree  about  this  matter,  Mr.  Bright.  Now,  let  us 
read  the  whole  section. 

If  any  common  carrier  subject  to  the  provisions 
of  this  Act,  after  written  request  made  upon  the 
agent  or  such  carrier — 

that  I  assume  to  be,  in  person.  This  first  paragraph 
means  it  is  made  upon  him  in  person,  but  then  there  is 
a  contingency  provided  for  in  the  second  •paragroph, 
that  if  the  proper  agent's  name  is  not  given  and  posted, 
so  that  demand  can  be  made  in  person,  then  it  may  be 
made  by  mail,  and  either  is  good  so  far  as  the  shipper 
is  concerned.  Then  if  there  is  a  failure  to  comply  with 
the  request  made  in  either  manner  and  the  shipper  suffers 
loss,  the  whole  failure  or  default  of  the  carrier,  it  seems 
to  me,  is  provided  for  in  the  penalty  of  $250.  It  is  in- 
conceivable that  Congress  intended  to  impose  a  $5,000 
penalty  in  any  such  instance,  where  perhaps  the  loss  to 
the  shipper  would  not  be  fifty  cents. 

COL.  COLSTON.  Do  you  appreciate  in  your  ar- 
gument the  fact  that  this  $250  penalty  seems  to  be  at- 
tached to  the  omission  to  give  the  written  statement  of 

Digitized  by  Microsoft® 


477 

the  rate  or  the  giving  of  a  wrong  statement  of  the  rate, 
and  doesn't  apparently  apply  to  the  omission  to  post 
the  name  of  the  agent  in  the  station — ^which  seems  to 
me  to  be  an  entirely  different  subject — and  that  is  what 
this  question  refers  to,  and  not  about  the  penalty  for 
giving  a  wrong  statement  or  giving  no  statement,  but 
it  is  if  the  carrier  fails  to  post  the  name  of  an  agent. 
Does  this  section  impose  any  penalty  for  such  failure? 

The  CHAIEMAN.  Not  at  all,  because  it  provides 
how  the  request  can  be  made  to  be  equally  sufficient  by 
mail. 

COL.  COLSTON.  It  would  seem  to  me  that  section 
does  not  impose  any  penalty  for  failure  to  post.  This 
$250  does  not  apply  to  that.  It  seems  to  me,  therefore, 
that  is  caught  by  this  omnibus  provision,  where  no 
penalty  is  otherwise  provided — that  is,  where  no  penalty 
is  provided  in  the  preceding  section  for  failure  to  post — 
then  it  comes  under  this  drag-net  provision.  Congress 
seemed  to  be  disposed  to  make  this  whole  Interstate 
Commerce  Act  a  penal  Act,  to  let  nobody  get  away,  and 
we  are  caught  by  that  provision  of  a  general  omnibus 
character,  that  we  shall  be  deemed  guilty  of  a  misde- 
meanor for  a  failure  to  post,  and  upon  conviction  of  a 
failure  to  post,  we  become  liable  to  a  fine  of  not 
exceeding  $5,000.  It  may  be  only  $100  or  $50 
or  $5 — so  that  the  argument  that  Congress  did 
not  intend  to  impose  such  an  enormous  sum  as 
$5,000  for  such  a  very  little  act  as  failure  to  post 
does  not  apply,  because  you  may  be  fined  only  $5.  You 
may  be  fined  less  than  $250.  And  I  think  the  answer  to 
that  question  ought  to  be  "Yes" — that  it  does  impose  a 
penalty. 
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Mr.  SEEVEES.  Mr.  Chairman,  I  think  we  lose 
very  much  in  considering  the  proper  construction  of  this 
paragraph  by  failing  to  read  it,  and  it  seems  to  me  the 
proper  interpretation  of  this  statute  can  be  made  by  a 
simple  reading  of  the  section  itself.  In  the  first  place, 
it  provides — 

If  any  common  carrier  subject  to  the  provisions 
of  this  Act,  after  written  request  made  upon  the 
agent  of  such  carrier  hereinafter  in  this  section  re- 
ferred to,  by  any  person  or  company  for  a  written 
statement  of  the  rate  or  charge  applicable  to  a  de- 
scribed shipment  between  stated  places  under  the 
schedules  or  tariffs  to  which  such  carrier  is  a  party, 
shall  refuse  or  omit  to  give  such  written  statement 
within  a  reasonable  time — 

a  penalty  of  $250  may  be  applied.  And  it  seems  incon- 
sistent with  the  construction  of  this  section  or  of  this 
statute,  to  say  when  specific  acts  are  sta:ted  in  this  sec- 
tion to  which  a  specific  penalty  is  to  apply,  that  any 
other  penalty  under  any  other  condition  should  be  made 
applicable  to  the  failure.  I  believe  that  the  penalty  pre- 
scribed in  this  section  is  specific  for  the  omissions  of 
the  carrier  related  in  the  section  and  applies  only  to 
such  omissions  as  are  named,  and  that  the  general  pen- 
alties of  the  statute  have  not  been  referred  to  and  they 
are  not  intended  to  be  applied. 

The  CHAIRMAN.  No  matter  which  way  the  notice  is 
given  the  shipper  must  suffer  damage  before  even  the 
$250  penalty  shall  be  inflicted. 

Mr.  SEEVEES.  I  think  the  plata  letter  of  the 
statute  so  says,  and  no  other  construction,  I  think,  can 
be  given  to  it. 
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Mr.  DOEAN.  Mr.  Chairman,  I  think  it  is  clear  that 
Congress — at  least  the  public  and  the  President  of  the 
United  States  in  his  messages,  considered  this  a  very- 
important  piece  of  legislation.  The  President  practically- 
demanded  that  some  provision  should  be  made  in  the  la-w 
■whereby  shippers'  should  be  notified  at  the  station  of 
the  name  and  of  the  address  of  the  agent.  No-w,  in  this 
section  there  are  two  duties  designated.  The  first  par- 
agraph, which  has  been  read  by  Mr.  Seevers,  gives  the 
duty  of  the  agent,  who  is  to  be  designated  in  a  subse- 
quent provision,  to  give  a  proper  answer.  The  next 
duty  that  is  declared,  a  separate  and  distinct  duty,  is  a 
duty  put  upon  every  carrier  to  keep  at  all  times  posted  in 
every  station  where  freight  is  received  for  transporta- 
tion the  name  of  an  agent,  etc.  That  is  another  duty. 
And  the  duty  to  furnish  the  information  is  an  entirely 
different  duty.  And  under  the  first,  for  a  failure  to 
comply  with  the  duty  of  answering  a  request,  a  certain 
penalty  is  imposed.  Now,  the  next  duty  is  imposed  re- 
gardless of  injury  to  anybody.  It  is  analogous  to  the 
duty  which  is  imposed  upon  all  railroad  companies  to 
have  certain  safety  appliances — and  under  that  legisla- 
tion, as  we  know,  railroad  companies  are  indicted  and 
pay  the  penalties  whether  it  appears  injurious  to  any- 
body or  not.  And  in  the  same  iegislation  a  remedy  is 
saved  to  an  injured  employee  or  anybody  that  is  in- 
jured by  reason  of  the  defect  in  appliances,  so  that  you 
may  conclude  safely  that  here  is  a  general  rule  laid 
down,  not  whether  a  shipper  is  injured  or  not,  but  that 
a  general  duty  is  imposed  that  the  station  agent's  name 
should  be  posted  at  the  station  for  the  information  of 
the  public.     Now,  I  am  not  at  all  alarmed  with  regard 
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to  the  fine  of  not  exceeding  $5,000.  Of  course,  it  oould 
be  imposed,  but  that  fine  of  $5,000  or  less  is  put  into 
that  Act  for  the  purpose  of  meeting  different  facts, 
different  cases  arising  under  the  different  provisions  of 
the  Act,  and  no  court  would  impose,  I  should  say,  except 
in  some  extraordinary  case,  a  penalty  in  excess  of  $100 
or  some  such  amount,  a  guide  for  which  would  be  given 
in  the  safety  appliance  Act,  where  no  injury  accrued  to 
anybody. 

The  CHAIRMAN.  What  is  the  motion  before  the 
Conference? 

Mr.  LATHEOP.  Will  you  pardon  me  just  a  mo- 
ment? One  thing  my  friend  on  the  right  has  suggested 
that  I  don't  think  has  been  sufficiently  considered  is, 
is  it  not  properly  a  penalty  under  the  concluding  para- 
graph of  Section  6?  You  may  call  it  a  remedy,  but  isn't 
it  a  penalty,  that  where  you  don't  post  the  notice  that 
the  shipper  has  a  right  to  attach  the  liability  upon  you 
to  furnish  the  information,  and  the  consequent  $250 
penalty,  by  simply,  mailing  a  notice  addressed  to  the 
agent  at  the  station,  which  may  never  be  received.  Is 
that  not  a  penalty,  even  though  it  may  be  remedial? 
And  where  the  law  points  out  the  results  of  not  posting 
the  notice,  by  imposing  upon  us  a  liability  to  furnish  the 
information  by  providing  that  the  person  writing  the  re- 
quest for  a  rate  may  simply  deposit  post  paid  in  the  post- 
office  a  letter  which  may  never  be  received,  can  we  say 
that  if  you  fail  to  post  a  notice  which  is  for  the  benefit  of 
the  shipper  and  the  shipper  has  the  full  benefit  of  that 
failure  by  depositing  a  letter,  thus  imposing  a  liability  on 
the  carrier — can  you  say  that  is  not  a  penalty  upon  the 
carrier,  and  can  you  say  where  the  plain  remedy  is  pro- 
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vided  as  the  result  of  such  failure,  that  you  must  in  ad- 
dition be  subjected  to  a  penalty  or  liability  for  an  in- 
fraction of  the  law  of  not  exceeding  $5,000? 

The  CHAIRMAN.  In  other  words,  if  you  don't 
afford  the  means  for  a  personal  notice  on  your  agent 
you  subject  yourself  to  the  risk  involved  in  the  provision 
of  the  Act,  allowing  the  shipper  to  give  constructive 
notice? 

Mr.  LATHROP.    Yes,  sir.  ' 

Mr.  STOCKTON.  Mr.  Chairman,  I  just  want  to 
say  one  or  two  words  with  deference  to  the  view  ex- 
pressed by  my  friend,  Mr.  Doran,  in  respect  to  there 
being  two  duties  in  this  matter.  It  seems  to  me  per- 
fectly clear  that  is  not  correct.  The  duty  to  post  the 
name  of  an  agent  is  clearly  a  part  of  the  duty  to  fur- 
nish the  information  to  the  shipper  in  regard  to  the  rate. 
It  has  no  existence,  no  relation,  outside  of  that,  what- 
ever. There  is  absolutely  no  other  purpose  in  requiring 
the  name  of  the  agent.  And  I  think  we  might  fairly 
read  that  section  as  if  it  said — 

And  for  this  purpose  it  shall  be  the  duty  of  the 
carrier — 

because  the  only  purpose  for  requiring  the  name  of  the 
agent  to  be  posted  is  in  order  that  application  may  be' 
made  to  him  according  to  the  language  of  the  statute. 
It  is  not  a  distinct  and  separate  duty  under  the  Act,  but 
it  is  a  part  of  the  duty  of  the  carrier  to  furnish  the  in- 
formation concerning  the  rate.  And  as  has  been  very 
aptly  said  by  the  Chairman  and  Mr.  Lathrop,  I  think 
the  disability  under  which  the  carrier  is  placed,  which 
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prevents  him  from  setting  up  the  defense  that  he  did  not 
receive  the  notice,  is  certainly  a  penalty. 

The  CHAIEMAN.  What  is  the  question!  I  believe 
it  was  put  in  a  negative  form? 

Mr.  BRIGrHT.  I  will  make  a  different  motion.  I 
move  that  it  be  the  sense  of  this  meeting  that  the  penalty 
of  $250  is  the  only  penalty  to  which  the  carrier  may  be 
subjected  under  tliis  provision. 

Mr.  WICKHAM.  Before  that  is  put  I  want  to  ask 
unanimous  consent  that  the  question  be  deferred.  There 
seems  to  be  a  very  great  differenc  of  opinion  about  it, 
and  it  would  be  hardly  advisable  for  us  to  go  on  record 
upon  it. 

The  CHAIEMAN.  That  will  take  precedence  of  the 
original  motion. 

Mr.  WICKHAM.  May,  I  be  permitted  two  or  three 
remarks  on  that  motion!  You  have  heard  such  fine  con- 
stitutional arguments  on  this  question  that  I  won't  at- 
tempt to  address  myself  to  that  point,  but  you  can  see 
there  is  a  great  difference  of  opinion.  Now,  in  my  judg- 
ment, the  element  of  risk  is  in  proportion  to  our  differ- 
ence of  opinion.  It  is  a  question  that  involves  a  great 
deal  of  risk,  and  the  question  is  the  practical  advice 
which  we  are  going  to  give  our  clients  when  we  return. 
I  expect  to  go  back  to  my  office  on  Monday,  which  will 
be  the  8th.  We  have  got  to  have  these  notices  out  in  the 
stations  by  the  evening  of  the  17th,  and  I  expect  the 
traffic  people  and  the  transportation  people  will  be  wait- 
ing right  down  there  for  me  to  tell  them  what  to  do ;  and 
the  practical  thing  for  us  is  to  know  what  to  do.  Now, 
in  consequence  of  this  debate  this  morning  I  have  become 
considerably  shaken  as  to  the  form  of  that  notice.    While 
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we  yesterday  adopted  the  very  excellent  suggestion  con- 
tained in  the  questions  propounded  from  Louisville  by  the 
Chairman,  that  we  should  adopt  that  form  by  striking 
out  the  word  ''should"  and  inserting  "may" — you  will 
find  it  on  the  preceding  page — I  have  become  this  morn- 
ing, in  constequence  of  this  debate,  very  uneasy  about  that 
form,  because  of  the  use  of  the  word  "through"  in  it. 
According  to  the  general  expressions  that  I  have  heard 
here,  it  would  seem  to  me,  perhaps,  that  that  word  would 
better  be  "  to. "  And  it  has  occurred  to  me  that  perhaps 
the  advice  that  I,  unless  I  change  my  mind,  which  I  am 
very  free  to  do — I  have  done  it  a  dozen  times  since  I 
have  been  here — perhaps  the  advice  that  I  would  give 
would  be  not  to  put  the  notice  in  that  general  form — in 
as  extensive  a  form  as  that — ^but  simply  to  follow  the 
statute  and  to  say,  on  a  small  printed  card,  leaving  two 
blanks  to  be  filled  in  with  ink,  these  words :  ' '  The  station 
agent  of  the  Chesapeake  &  Ohio  Eailway  Company  at 

station  is Posted  according  to  the 

Act  of  Congress  of  the  18th  of  June,  1910. ' '  That  leaves 
all  the  questions  open  without  bringing  up  the  question 
of  whether  the  posting,  using  that  word  "through"  in  the 
other  form,  is  a  compliance  with  the  law. 

The  CHAIEMAN.  It  is  a  little  out  of  order  now  to 
discuss  the  form  of  the  notice  we  have  adopted. 

Mr.  WICKHAM.  I  know  it;  I  apologize  for  that.  I 
have  got  to  answer  that  question. 

The  CHAIEMAN.  Let  us  either  answer  Question  12 
or  defer  our  answer  thereto.  Those  in  favor  of  deferring 
the  answer  make  it  known  by  saying  "Aye;"  contrary, 
"No."    It  is  deferred. 
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Mr.  TAYLOR.  In  using  the  terms  "city,  village  or 
town,"  are  those  words  used  in  a  political  sense  or  in  a 
geographical  sense? 

Mr.  MOORE.  I  should  say  in  a  general  sense.  "We 
have  villages  in  Virginia  not  recognized  by  our  consti- 
tution or  statutes,  and  yet  it  seems  to  me  they  are  vil- 
lages if  they  come  within  that  term  in  the  ordinary  use 
of  that  term.    That  is  my  thought  about  it. 

The  CHAIRMAN.  I  think  New  England  will  have 
the  advantage  of  us  in  this  respect  because  the  towns 
here,  as  I  understand  it,  take  in  a  good  deal  of  territory 
outside  of  the  village.  And  what  we  call  a  town  in  Ken- 
tucky and  Virginia  is  confined  to  the  village  proper. 

Mr.  MOORE.  Yet  I  should  think,  Mr.  Chairman,  that 
a  New  England  town  would  not  be  within  the  meaning  of 
this  Act.  A  New  England  town  is  one  of  our  Southern 
magisterial  districts. 

COL.  COLSTON.  Mr.  Rich  says  "No."  I  just 
asked  him  the  question.  You  mean  a  New  England  town 
is  like  our  township  or  magistrate's  district.  I  don't 
think  this  Act  refers  to  that  kind  of  town. 

Mr.  TAYLOR.  In  New  York  State  every  station  that 
is  not  in  a  city  is  in  a  town,  whether  in  a  village  or  not, 
because  a  village  is  a  part  of  a  town.  In  New  Jersey  a 
station  may  be  in  a  township  and  not  be  in  either  a  town, 
village  or  city. 

COL.  COLSTON.  Then  in  those  States  "town"  re- 
fers to  a  rural  territory. 

Mr.  TAYLOR.  In  New  York  it  does.  In  New  Jersey 
it  is  entirely  different. 
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Mr.  MOORE.  We  are  dealing  with  Federal  legisla- 
tion here  that  is  not  going  to  recognize  the  use  of  these 

terms. 

The  CHAIRMAN.  Well,  I  think  we  have  had  enough 
discussion  on  this  Question  11.    Read  that  answer  again, 

Mr.  Moore. 

Mr.  MOORE.  "Designate  for  its  agent,  for  the  pur- 
pose in  view,  some  resident  of  the  city,  town  or  village 
and  post  his  name. ' ' 

The  CHAIRMAN.  Any  further  remarks  on  it?  The 
question  is :  Shall  we  answer  Question  11  as  indicated  by 
Mr.  Moore? 

(It  was  voted  to  so  answer  the  question.) 

Question  13: 

May  the  Commission  reject  a  tariff  for  any  rea- 
son other  than  the  failure  of  such  tariff  to  give  no- 
tice of  its  effective  date? 

Mr.  STOCKTON.  Mr.  Chairman,  I  move  the  answer 
to  that  be  "No.'" 

(The  motion  was  adopted  and  the  question  was 
answered  "No.") 

The  CHAIRMAN.  That  is  the  only  instance  in  the 
Act,  I  think,  where  the  Commission  is  authorized  to  re- 
ject and  refuse  to  file  a  tariff  or  schedule  of  rates.  We 
want  to  confine  them  as  closely  as  possible  to  the  letter 
of  the  Act.  Here  is  the  language  of  the  new  Act ;  it  is 
on  page  19,  the  first  paragraph,  in  bold  type : 

The  Commission  may  reject  and  refuse  to  file 
any  schedule  that  is  tendered  for  filing  which  does 
not  provide  and  give  lawful  notice  of  its  effective 
date,  and  any  schedule  so  rejected  by  the  Commis- 
sion shall  be  void  and  its  use  shall  be  unlawful. 
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Mr.  LATHKOP.    I  move  Questions  1,  2  and  3  be  de- 
ferred to  the  October  meeting. 
(The  motion  was  adopted.) 
The  CHAIRMAN.    Question  4: 

In  what  form  should  information  be  gathered  by- 
interstate  carriers  for  submission  to  the  Interstate 
Commerce  Commission,  to  justify  proposed  in- 
creases in  freight  rates,  which  are  held  under  sus- 
pension by  the  Commission? 

COL.  COLSTON.    I  move  we  defer  that  question. 
Mr.  TAYLOE.     The  Commission  has  set  a  hearing 
on  that  matter,  the  first  hearing  in  New  York. 
(The  motion  to  defer  was  adopted.) 
The  CHAIRMAN.     Question  5: 

In  what  manner  and  by  whom  would  it  be  best 
that  the  first  applications  should  be  made  to  the  Com- 
mission, whether  by  selected  carriers  separately  or 
upon  a  common  application  by  all  the  large  carriers'? 

Mr.  LATHROP.    I  move  that  be  passed. 

(The  motion  was  adopted  and  the  question  passed.) 

The  CHAIRMAN.    Question  6: 

Do  the  provisions  of  Section  12  of  the  Act  of 
June  18,  1910,  authorizing  the  establishment  by  the 
Commission  of  through  routes,  apply  to  all  commoii. 
carriers  subject  to  the  Act,  or  only  to  railroad  com- 
panies ? 

It  is  important  to  hear  from  Mr.  Stockton  on  that 
proposition,  I  reckon. 

Mr.  STOCKTON.  I  am  very  much  afraid,  Mr.  Chair- 
man, that  they  apply  to  all.  That  is,  my  view  is  that  it 
applies  to  all  common  carriers  susceptible  of  such  through 
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routes.    That  is  to  say,  that  the  through  route  may  be 
ordered  of  a  combination  line  of  express  and  railroad. 

Mr.  BRIGHT.    Including  water  carriers  ? 

Mr.  STOCKTON.  And  water  carriers— not  tele- 
phone or  telegraph  lines,  but  all  those  carriers  who  han- 
dle the  same  class  of  matter. 

The  CHAIRMAN.  Thos«  in  favor  of  answering  that 
question, "Yes"  will  make  it  known  by  saying  "Aye;" 
contrary,  "  No. "    It  is  answered  ' '  Yes. ' ' 

Mr.  MOORE.  I  move  we  postpone  an  answer  to  that 
question.    Wouldn't  you  rather  postpone  it? 

Mr.  STOCKTON.    Yes,  I  would. 

Mr.  MOORE.  Mr.  Patterson  is  interested  in  that  sub- 
ject. He  propounded  that  question,  and  it  is  very  im- 
portant. 

The  CHAIRMAN.  It  is  not  of  much  importance  ex- 
cept to  the  carriers  other  than  railroad  carriers. 

Mr.  MOORE.  Well,  sir,  it  might  be  to  us,  involving 
us  in  through  arrangements  with  other  carriers.  And  I 
move  to  reconsider  the  answer  already  made  to  this  ques- 
tion. 

The  CHAIRMAN.  Those  in  favor  of  reconsidering 
that  answer  will  say  "Aye;"  contrary  "No."  It  is  re- 
considered.   Now  what  will  you  do  with  it? 

COL.  COLSTON.    I  move  to  pass  it. 

(The  motion  was  adopted.) 
■  The  CHAIRMAN.    Question  7 : 

May  a  shipper  designate  routing,  in  advance  of 
reasonable  exceptions  and  regulations  as  to  such 
designation  being  made  by  the  Commission? 

Mr.  BEARING.  Shouldn't  that  be  "instructions" 
there  instead  of  "exceptions"? 
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The  CHAIRMAN.  It  doesn't  seem  to  me  exceptions 
is  the  word.  Yes,  that  is  what  is  used — ^bottom  of  page 
29.  What  answer  do  you  want  to  make  to  this  question, 
gentlemen?    I  suggest  we  answer  it  "No." 

Mr.  EDGAR  J.  RICH.    I  move  we  answer  it  "No." 

(The  motion  was  adopted  and  the  question  answered 
"No.") 

Mr.  MOORE.  That  is  a  very  important  matter;  it 
strikes  me,  Mr.  Chairman,  we  ought  to  consider  it  a  lit- 
tle bit.  Here  comes  a  shipper,  and  he  insists  upon  rout- 
ing and  the  inquiry  that  we  are  dealing  with  is  this — in 
such  a  case  is  he  entitled  to  routing,  admitting  the  con- 
stitutionality of  the  section,  in  advance  of  any  action  by 
the  Commission! 

The  CHAIRMAN.  We  can't  be  hurt  by  the  present 
answer. 

Mr.  MOORE.  We  might  mislead  the  traffic  people, 
and  I  suppose  also  we  would  subject  ourselves  to  actions 
for  damages. 

Mr.  DEARING.  Mr.  Chairman,  can't  this  question 
be  deferred  until  we  take  up  the  constitutionality  of  this 
part  of  the  Act  ? 

Mr.  MOORE.  I  believe  that  is  a  wise  suggestion. 
Mr.  Patterson  is  very  much  interested  in  that  question, 
and  I  really  would  like  to  have  his  views. 

Mr.  BEARING.  Therefore,  I  move  it  be  reconsid- 
ered, and  that  it  be  deferred. 

Mr.  BRIGHT.  There  isn't  anything  in  this  Act  that 
gives  the  shipper  the  right  to  establish  routes. 

Mr.  MOORE.  I  think,  Mr.  Bright,  I  was  not  cor- 
rectly understood.  The  question  is  this — not  whether 
a  through  route  exists  in  advance  of  action  by  the  Com- 
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mission — we  will  all  concede  that  should  be  answered  in 
the  negative,  that  the  Commission  has  got  to  open  up  the 
through  route  before  the  right  accrues  to  the  shipper — 
but,  assuming  the  existence  of  the  through  route,  has  the 
shipper  the  right  of  routing  until  exceptions  and  regu- 
lations are  made .  by  the  Commission  in  respect  to  the 
exercise  of  that  right.  That  is  my  understanding  of  Mr. 
Patterson's  question. 

The  CHAIRMAN.  Let  me  read  the  paragraph  so 
that  the  members  can  catch  the  drift  of  this  question,  at 
the  foot  of  page  29: 

In  all  cases  where,  at  the  time  of  delivery  of 
property  to  any  railroad  corporation  being  a  com- 
mon carrier,  for  transportation  subject  to  the  pro- 
visions of  this  Act,  to  any  point  of  destination,  be- 
tween which  and  the  point  of  such  delivery  for  ship- 
ment two  or  more  through  routes  and  through  rates 
shall  have  been  established,  as  in  this  Act  provided, 
to  which  through  routes  and  through  rates  such  car- 
rier is  a  party,  the  person,  firm,  or  corporation  mak- 
ing such  shipmient,  subject  to  such  reasonable  excep- 
tions and  regulations  as  the  Interstate  Commerce 
Commission,  shall  from  time  to  time  prescribe,  shall 
have  the  right  to  designate  in  writing  by  which  of 
such  through  routes  such  property  shall  be  trans- 
ported to  destination,  etc. 

Now,  the  question  is  whether  the  shipper  is  entitled 
to  give  his  routing  over  those  through  routes  established 
either  by  the  carriers  interested  or  by  the  Commission,  in 
accordance  with  the  Act,  in  advance  of  any  excep- 
tions or  regulations  promulgated  by  the  Commission? 

Mr.  MOOEE.  That  is  exactly  the  question,  and  stated 
in  another  way,  whether  it  is  a  condition  precedent  to 
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his  right  to  select  the  route  that  the  Commissioii  shall 
take  action. 

Mr.  POWELL.  May  not  the  view  be  taken  that  as 
long  as  the  Commission  is  silent  that  it  intends  to  pre- 
scribe no  exceptions  or  regulations! 

Mr.  MOORE .  It  might  think  proper  never  to  make 
an  exception,  for  instance. 

Mr.  POWELL.  Just  as  in  the  case  of  regulations  by- 
State  statutes  of  interstate  commerce  matters,  where 
Congress  is  silent,  or  has  enacted  no  legislation  on  the 
same  subject-matter. 

Mr.  BEIGHT.  Mr.  Chairman,  I  voted  on  this  ques- 
tion, I  believe,  "No,"  and  it  is  very  clear  to  my  mind 
now  that  I  did  not  understand  it,  and  as  I  understand  it 
now  I  should  have  voted  "Yes,"  for  most  certainly  if  the 
Act  is  valid  the  shipper  has  a  right  to  route  his  ship- 
ments whether  the  Commission  acts  or  does  not  act. 

Mr.  MOOEE.  But  I  move  we  postpone  that  question 
until  we  have  the  adjourned  meeting  when  Mr.  Patter- 
son can  be  heard. 

(The  motion  was  adopted  and  the  question  was  de- 
ferred.) 

The  CHAIRMAN.    Question  8 : 

Does  the  section  authorizing  shippers,  subject  to 
such  reasonable  exceptions  and  regulations  as  the 
Commission  may  from  time  to  time  prescribe,  to 
designate  routing,  apply  to  all  common  carriers  sub- 
ject to  the  Act,  or  only  to  railroad  corporations'? 

COL.  COLSTON.    I  move  that  be  deferred. 
(The  motion  was  adopted.) 
The  CHAIRMAN.    Question  9 : 
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Can  a  through  route  or  joint  classification  be  es- 
tablished by  the  Commission  between  express  com- 
panies and  steam  railroads,  or  between  express  com- 
panies and  electric  lines? 

Mr.  STOCKTON.     I  move  we  defer  that  question. 
(The  motion  was  adopted.) 
The  CHAIRMAN.    Question  10: 

To  what  extent,  if  any,  has  the  jurisdiction  of 
the  Commission  been  enlarged  by  the  amendment  • 
contained  in  the  first  paragraph  of  this  section? 

That  is  Section  15. 

Mr.  TAYLOE.  Mr.  Chairman,  I  think  it  might 
make  this  matter  clearer  by  stating  that  my  impression 
is  that  this  question  was  suggested  by  our  commutation 
rate  agent,  the  question  being  whether  the  power  of  the 
Commission  to  regulate  commutation  rates  in  particu- 
lar is  increased  to  any  extent,  outside  of  the  power  of 
suspension,  by  the  additions  made  to  Section  15. 

The  CHAIRMAN.  The  motion  is  to  defer.  Those 
in  favor  of  it  will  say  "Aye;"  opposed,  "No."  The 
question  is  deferred. 

(Questions  11  and  12  were,  upon  motion,  deferred.) 

Question  13: 

Is  there  any  existing  practice  of  the  railroad 
companies  which  should  be  altered  in  view  of  the 
penalty  imposed  by  Section  12  amending  Section  15 
of  the  present  Act  upon  the  disclosure  of  informa- 
tion? 

Mr.  MOORE.  I  think  that  is  a  practical  question 
which  the  traffic  officials  want  answered.  This  section 
as  amended.  Section  15,  provides,  with  the  elimination 
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of  words  not  necessary,  that  it  shall  be  unlawful  for  any 
common  carrier  knowingly  to  disclose  or  permit  to  be 
acquired  by  any  person  or  corporation  any  i^foVmation 
concerning  the  nature  and  the  quantity,  destination,  con- 
signee or  routing  of  any  property,  etc.  That  is  on  page 
30.  You  see  that  is  an  injunction  of  secrecy  to  a  large 
extent  imposed  upon  the  carrier.  Now,  the  memoranda 
I  received  from  the  committee  of  traffic  officials  that  met 
at  White  Sulphur  Springs,  "West  Virginia,  last  month, 
contains  this  statement: 

It  has  been  the  practice  at  several  of  the  ports 
and  more  important  interior  cities  to  furnish  daily 
to  the  board  of  trade  or  some  similar  organization  a 
memorandum  indicating  the  quantity  or  total  ton- 
nage of  each  class  of  freight  received  by  each  car- 
rier at  that  station,  such  information  being  posted 
on  bulletin  boards  as  general  information — and  at 
some  points  the  names  of  the  consignees  are  also 
given. 

The  question  that  was  propounded  by  the  traffic  offi- 
cials and  which  is  here  in  ojir  list,  somewhat  reduced  in 
form,  is — Can  this  practice  be  safely  continued,  and,  if 
not,  is  it  considered  objectionable  if  information  as  to 
the  name  of  the  shipper  or  consignee  is  omitted?  That 
is,  can  they  pursue  the  practice  provided  they  discon- 
tinue the  names  of  consignees! 

Mr.  OPDYKE.  May  I  call  your  attention  to  Ques- 
tion 18  which  covers  that  subject? 

Mr.  MOOEE.  Question  18  is  really  a  repetition  of 
13. 

COL.  COLSTON.  Do  you  know,  Mr.  Moore,  any- 
thing about  the  evil  that  called  forth  this  law? 
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Mr.  MOOEE.  I  suppose  it  is  to  prevent  the  public 
from  getting  information  about  the  business  of  individ- 
uals. 

COL.  COLSTON.  I  don't  understand  that  ever 
amounted  to  an  evil  of  the  dignity  that  would  call  forth 
this  legislation. 

Mr.  DOE  AN.  I  can  tell  you  what  I  have  heard.  I 
understood  that  there  was  one  case  presented,  among 
others,  before  the  Interstate  Commerce  Commission 
where  a  distiller  of  whiskey  obtained  from  a  clerk,  either 
of  a-n  express  company  or  of  a  railroad  company,  the 
names  of  the  consignees  of  the  shipments  of  another  dis- 
tillery and  sent  out  its  drummers  to  all  these  persons  of- 
fering its  products  at  a  cheaper  and  lower  rate. 

COL.  COLSTON.  Mr.  Eich  says  it  is  a  common 
practice. 

Mr.  JEFFEEY.  I  understand  in  the  Standard  Oil 
hearing  it  was  actually  testified  by  several  witnesses  that 
they  paid  certain  railroad  agents  money  for  information 
concerning  shipments  by  independent  shippers  of  oil, 
etc.,  and  I  have  an  idea  it  is  a  practice. 

Mr.  MOOEE.  Congress,  referring  to  the  informa 
tion  not  to  be  disclosed,  speaks  of  it  as  "  any  information 
concerning  the  nature,  kind,  quantity,  destination,  con- 
signee or  routing  of  any  property  tendered  or  deliv- 
red  to  such,  carrier  for  interstate  transportation,  which 
information  may  be  used  to  the  detriment  or  prejudice 
of  such  shipper  or  consignee,  or  which  may  improperly 
disclose  his  business  transactions  to  a  competitor."  Al- 
so, "it  shall  be  unlawful  for  any  person  or  corporation 
to  solicit  any  such  information  which  may  be  so  used." 
The  sort  of  information  which  can't  be  given,  therefore, 
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is  the  information  which  one  might  reasonably  expect 
could  be  used  to  the  detriment  or  prejudice  of  a  shipper 
or  consignee,  or  improperly  indicate  his  transactions  to 
a  competitor.  That  would  be  my  construction.  And 
then  there  is  a  proviso  that  saves  the  disclosure  of  a 
certain  sort  of  information. 

Mr.  BEIGHT.  Mr.  Chairman,  I  move  that  further 
consideration  of  this  question  be  deferred. 

Mr.  MOOEE.  Mr.  Bright,  some  of  the  traffic  offi- 
cials are  very  anxious  to  know  now. 

The  CHAIRMAN.  This  section  is  already  in  force. 
I  will  say  for  the  information  of  the  members  present 
that,  before  I  left  home  this  question  was  addressed  to 
me  by  our  Third  Vice-President,  who  is  at  the  head  of 
our  traffic  department.  A  notice  was  formulated  em- 
bodying this  provision  of  Section  15  and  sent  out  to  all 
of  our  agents  calling  their  attention  to  it  and  noting  the 
proviso  where  exceptions  could  be  made  in  giving  this 
information.  I  advised  that  course  by  way  of  precau- 
tion, as  the  section  was  in  force  and  the  head  of  our  traf- 
fic department  thought  it  was  important  to  notify  our 
agents  promptly,  and  it  was  done  in  that  way. 

Mr.  MOOEE.  I  am  going  to  propose  this  answer.  I 
don't  think  we  can  make  any  more  specific  answer;  we 
can't  deal  with  all  possible  cases  that  arise.  I  propose 
this  general  answer,  which  will  simply  be  a  warning  to 
the  traffic  people.  I  will  read  it  first  rapidly  and  then, 
if  the  Conference  thinks  proper  to  adopt  it,  I  will  read  it 
more  slowly: 

Care  should  be  taken  to  avoid  giving  any  infor- 
mation the  use    of  which  would  be    detrimental    or 
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prejudicial  to  a  shipper  or  a  consignee  by  disclosing 
Ms  business  transactions  to  a  competit&r. 

Mr.  BRIGHT.  That  is  in  the  very  words  of  the  stat- 
ute. 

Mr.  MOORE.  I  am  aware  that  is  the  language  of 
the  statute.  We  are  calling  their  attention  sharply  to 
the  fact  that  we  ought  to  withhold  any  information  of 
that  character.  That  is  what  the  Act  is  after.  Do  you 
see  that  we  can  be  any  more  specific  than  that? 

Mr.  BRIGHT.    No.  *    ' 

Mr.  TAYLOR.  Mr.  Chairman,  before  that  question 
is  voted  on,  it  seems  to  me  this  is  an  intensely  practical 
question  and  one  right  before  us  now,  and  when  we  are 
called  on  by  traffic  people  they  are  going  to  ask  for  more 
specific  advice  than  is  embodied  in  Mr.  Moore's  answer. 
While  I  have  no  objection  to  that  answer  by  this  Con- 
ference, if  there  is  anybody  disposed  to  discuss  it  in 
more  detail  I  should  be  glad  to  hear  him.  Now  I  under- 
stand that  it  has  been  more  or  less  a  systematic  practice 
on  the  part  of  a  good  many  of  the  carriers  to  furnish 
shippers  on  their  line,  particularly  shippers  who  furnish 
them  with  long-haul  business,  with  more  or  less  specific 
information  about  the  receipts  by  consignees  of  com- 
modities in  which  those  shippers  deal,  in  order  that  the 
shippers  might  extend  their  business  and  so  increase  the 
business  of  the  carrier.  I  think  very  likely  it  is  that 
practice  which  has  led  to  the  enactment  of  this  statute, 
and  I  think  the  statute  is  certainly  intended  to  limit  that 
practice,  which  has  existed  in  the  past.  But  now  it  seems 
to  me  from  such  examination  as  I  have  given  this  pro- 
vision that  even  under  this  statute  a  carrier  might  still  in- 
form a  shipper  that  a  particular  consignee  at  some  dis- 
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tant  point  was  a  receiver  of  the  particular  commodity  in 
which  that  shipper  dealt,  provided  no  specific  informa- 
tion was  given  to  the  shipper  that  any  particular  com- 
petitor was  making  shipments  -to  that  consignee  or  of 
any  particular  kind,  and  if  there  is  anyone  who  has  any 
views  to  the  contrary  I  should  be  very  glad  to  hear  him 
for  my  own  information. 

Mr.  MOOEE.  I  just  want  to  raise  one  point  pre- 
sented by  the  inquiry  of  the  traffic  officials.  They  ask 
whether,  at  Southern  ports,  SEty  Savannah,  for  instance, 
where  cotton  shipments  are  very  heavy,  it  would  be  per- 
missible to  put  on  the  bulletin  board  of  a  trade  organiza- 
tion a  statement  of  the  number  of  bales  sent  out  on  a 
particular  day  and  the  number  of  bales  that  came  in 
from  the  interior,  without  the  names  of  the  consignees. 
I  can't  see  that  there  would  be  any  objection  in  the  world 
to  that.  But  I  think  if  they  went  further  and  named  the 
consignees,  then  they  might  do  something  that  would 
offend  against  this  provision. 

Mr.  DOEAN.  Or  named  the  amount  at  a  station 
where  there  was  only  one  shipper.  There  are  many  sta- 
tions where  there  are  but  single  shippers,  and  if  you 
name  that  station  you  would  offend  against  this  pro- 
vision. 

Mr.  HAMILTON.  I  think  even  in  that  case  yon 
would  be  giving  information  that  in  some  cases  would 
affect  the  rights  of  some  other  shippers.  I  beg  to  sug- 
gest that  we  answer  that  no  answer  can  be  made  because 
we  don't  know  all  the  prevailing  practices,  and  that  ac- 
tion in  each  case  will  depend  on  its  own  circumstances. 

(The  suggestion  of  Mr.  Hamilton  was  adopted  as  an 
answer  to  the  question.) 
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Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  I  move  we 
take  up  question  18  in  connection  with  this  matter. 

The  CHAIRMAN.  Question  18  will  be  taken  up  in 
this  connection.    It  reads  as  follows: 

Is  it  permissible,  in  view  of  the  provision  wiiich 
,  forbids  carriers  to  disclose  information  concerning 
the  nature  of  property  transported,  the  names  of 
consignees,  etc.,  to  continue  to  furnish  at  the  ports 
and  important  interior  cities  such  statistics  as  are 
now  furnished  to  boards  of  trade  and  other  organ- 
izations? Can  the  information  be  furnished  pro- 
vided consignees  are  not  named? 

Mr.  MOORE.  I  had  overlooked  the  fact  we  still  had 
that  question. 

COL.  COLSTON.    I  suppose  the  answer  is  ' '  Yes. ' ' 

Mr.  TRABUE.  Mr.  Chairman,  it  would  seem  to  me 
without  being  sufficiently  familiar  with  such  traffic  that 
that  might  not  be  necessarily  true — that  probably  at 
some  ports  some  shippers  might  have  so  extensive 
trades  that  the  mere  giving  of  the  information  would  m 
dicate  their  names. 

Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  this  question 
is  one  of  very  vital  and  practical  importance.  The 
boards  of  trade  in  many  parts  of  the  country,  certainly 
in  the  East,  have  been  in  the  habit  of  making  inspection 
of  all  grain  received  at  the  ports,  and  then  tabulating 
all  shipments,  grading  the  grain,  giving  the  names  of 
consignees.  Now  it  seems  to  me,  as  the  question  is  put, 
it  can  be  safely  answered  that  we  can  give  this  informa- 
tion provided  consignees  are  not  named.  But  can  we 
allow  inspection  of  the  grain,  inspection  of  other  prop- 
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erty  which  is  transported — hay,  meat,  and  other  staple 
commodities  ? 

Mr.  MOOEE.  You  see  it  has  reference  to  ports  or 
large  interior  cities,  so  that  you  would  hardly  have  a 
case  where  the  information  would  be  prejudicial  to  par- 
ticular consignees.  I  agree  with  you  if  the  names  are 
not  given. 

Mr.  TAYLOR.  Mr.  Chairman,  at  the  port  of  New 
York,  at  any  rate,  grain  is  shipped  under  tariffs  which 
provide  different  rules  and  regulations,  depending  on 
whether  it  is  to  be  graded  or  not  to  be  graded,  and,  if 
grain  is  to  be  graded,  the  consignor  has  notice  through 
the  tariffs  that  his  grain  is  subject  thereto,  and  he  prac- 
tically acquiesces  in  it,  and  I  don't  see  how  he  could 
claim  he  is  damaged. 

Mr.  EDG-AR  J.  EIOH.  In  order  that  the  question 
may  be  before  the  Conference  I  would  make  this  motion, 
although  I  am  not  yet  decided  how  I  shall  vote  on  it: 
Such  information  may  be  furnished  provided  the  names 
of  consignees  are  not  given. 

The  CHAIRMAN.  That  is  embodied  in  the  ques- 
tion. 

COL.  COLSTON.  I  move  the  question  be  answered 
"Yes." 

The  CHAIRMAN.  Those  in  favor  of  answering 
tha;t  question  "Yes"  will  say  "Aye;"  contrary  "No." 
It  is  so  answered. 

Mr.  EDGAR  J.  RICH.  May  I  interrupt  one  mo- 
ment, Mr.  Chairman!  Although  this  question  is  not  on 
the  list  I  would  like  to  know  the  sentiment  of  the  Con- 
ference as  to  whether  we  can  not  continue  to  allow  an  in- 
spection   of  grain  and    other  staple    commodities,    even 

Digitized  by  Microsoft® 


509 

though  we  do  not  give  the  names  of  consignees-^inspec- 
tion  by  boards  of  trade. 

COL.  COLSTON.  Don't  they  have  to  have  the  name 
of  the  consignee?  What  is  the  good  of  going  and  in- 
specting a  lot  of  grain  without  knowing  whose  grain  they 
are  inspecting? 

The  CHAIRMAN.  In  that  case  they  would  get  the 
names  of  the  consignees  in  some  way. 

Mr.  MOORE.  I  would  suggest  this,  Mr.  Rich.  I  be- 
lieve on  these  questions  that  relate  to  general  business 
of  the  country,  that  the  Commission  would  be  very  glad 
to  furnish  us  informal  rulings,  so  that  there  might  be  no 
serious  disturbance  of  conditions,  and  possibly  that 
would  be  the  best  way  to  handle  this  matter. 

The  CHAIRMAN.  Ought  not  this  question  to  be 
answered  "without  giving  the  names  of  shippers  or  con- 
signees?" It  says  where  the  information  may  be  used 
to  the  detriment  or  prejudice  of  the  shipper  or  con- 
signee. 

Mr.  BEARING.  >Vhat  would  be  the  value,  Mr. 
Chairman,  of  the  inspection, if  the  name  of  the  consignee 
was  not  given?  It  would  not  be  of  any  service  or  good  at 
all,  so  far  as  the  general  public  is  concerned,  because  it 
goes  into  the  business  of  the  community,  and  without 
the  name  of  the  consignee  being  given  it  could  not  be 
used.  Now  if  the  object  is  to  avoid  anything,  which  vio- 
lates this  provision  of  the  Act,  there  is  only  one  thing 
to  do,  I  should  say.  If  the  consignee  would  give  per 
mission,  give  a  written  permission  to  have  the  commod- 
ity shipped  examined,  that  would  to  a  certain  extent  take 
it  out  of  the  control  of  the  carrier,  and  it  might  be  per- 
missible, and  be  the  way  to  get  around  this  provision. 
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Mr.  EDGAE  J.  RICH.  I  would  like  to  say,  Mr. 
Chairman,  to  Mr.  Dearing,  that  almost  all  this  property- 
is  shipped  on  order  bills  of  lading  and  that  therefore 
the  consignee  is  also  the  consignor,  who  may  be  in  any 
part  of  the  country  and  it  might  be  impossible  to  reach 
him. 

The  CHAIRMAN.  I  think  we  ought  to  follow  the 
language  of  the  Act  and  say — Can  the  information  be 
furnished  provided  shippers  and  consignees  are  not 
named. 

GEN.  HARRISON.  In  order  to  draft  the  question 
in  that  form  I  move  to  reconsider  our  answer,  in  order 
to  insert  that  phraseology. 

(The  motion  to  reconsider  was  adopted.) 

I  move  to  incorporate  the  words  "shippers  and,"  in 
the  question,  so  that  it  will  read  "provided  shippers  and 
consignees  are  not  named." 

The  CHAIRMAN.  Consignors  and  consignees 
would  be  better. 

GEN.  HARRISON.     Either,  I  think. 

The  CHAIRMAN.     Now  the  nnal  question  reads — 

Can  the  information  be  furnished  provided  con- 
signors and  consignees  are  not  named? 

Mr.  TAYLOR.  So  far  as  our  bills  of  lading  are  con- 
cerned, referred  to  by  Mr.  Rich,  it  seems  to  me  we  need 
not  bother  much  about  that  because  the  order  notify  biii 
of  lading  provides  specincally  on  its  face  that  inspection 
will  not  De  permitted  unless  consent  is  endorsed  on  the 
oiU  of  lading,  and  it  seems  to  me  when  the  consignor  con- 
sents to  inspection  in  that  way  that  there  can't  be  any 
violation  of  this  statute. 
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Mr.  EDGAR  J.  EICH.     Of  course  that  is  true. 
Mr.  POWELL.     That    doesn't  mean    inspection    by 
some  outside  board  of  trade. 

Mr.  TAYLOR.  The  order  may  not  be  limited  at  all. 
Furthermore,  as  I  said  before,  it  seems  to  me  when  the 
shipment  is  made  under  a  tariff  rate  providing  for  grad- 
ing grain,  which  necessarily  involves  inspection  by  the 
produce  exchange  or  some  similar  body,  it  is  just  as 
much  acquiescence  by  the  shipper  as  though  he  endorsed 
it  on  the  bill. 

Mr.  EDGAR  J.  RICH.  That  does  not  meet,  Mr. 
Chairman,  nine-tenths  of  the  cases  that  arise.  One  word 
in  regard  to  Mr.  Moore's  suggestion  that  we  leave  this 
to  the  Commission  to  make  an  administrative  ruling  up- 
on. I  don't  know  whether  Mr.  Moore  attributes  sanctity 
to  those  rulings  or  not.  I  certainly  do  not.  I  think  the 
Commission  has  made  some  absurd  rulings,  and  that 
they  have  no  force  whatsoever. 

The  CHAIRMAN.     I  fully  agree  with  you. 

Mr.  EDGAR  J.  RICH.  And  that  they  afford  no  pro- 
tection to  us  in  case  of  criminal  prosecution. 

Mr.  MOORE.  They  will  never  prosecute  where  their 
rulings  have  been  followed  by  the  carriers. 

COL.  COLSTON.     That  is  the  value  of  them.    Their 
decisions  may  be  wrong,  but  they  do  not  prosecute  cm 
trary  to  their  own  decisions. 

Mr.  EDGAR  J.  RICH.  And  it  seems  to  me  right 
here,  digressing  for  a  moment,  that  we  ought  not  to  ad- 
vise our  clients  to  pay  such  regard  to  these  rulings  as 
our  clients  seem  inclined  to  pay  to  them.  Now  take  this 
ruling  in  reference  to  the  authority  to  give  railroad  pass- 
es to  oflicers  of  express  companies.    There  is  absolutely 
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no  justification  or  authority  in  the  Act  for  such  a  ruling. 
Now  if  we  leave  this  matter  to  the  Commission  they  may 
say  at  once^"We  can't  allow  that.  We  will  make  a  rul- 
ing which  will  prohibt  this  practice."  Well,  now,  that 
may  be  right  or  it  may  be  wrong.  But  in  the  face  of  that 
ruling  we  would  not  want  to  advise  our  clients  to  con 
tinue  a  practice  which  the  commercial  interests  demand. 
On  the  other  hand,  if  we  get  a  ruling  stating  we  can  do  it, 
some  shipper  who  is  aggrieved  can  prosecute  us,  and  what 
defense  is  it  to  us  tha;t  we,  the  counsel  of  these  railroads, 
have  abrogated  our  function  and  our  obligations  to  a 
body  of  men  some  of  whom  are  not  lawyers  ?  Now  I  ob- 
ject to  leaving  matters  to  the  determination  of  the  Com- 
mission for  administrative  rulings — unless  they  are  mat- 
ters of  trifling  importance.  And  I  further  object — and  I 
have  protested  time  and  again — against  the  common 
practice  on  the  part,  sometimes  of  our  clients  and  some- 
times of  ourselves,  of  putting  questions  up  to  the  Com- 
mission for  administrative  rulings — which,  in  substance, 
simply  means  that  we  are  asking  their  opinion  as  law- 
yers as  to  the  interpretation  of  the  law.  And  the  Com- 
mission go  ahead  and  not  only  interpret  the  law  but  leg- 
islate, attempt  to  legislate,  and  then  we  are  faced  with 
the  situation  which  our  clients  do  not  like  to  disregard. 
So  I  would  like  to  have — I  know  the  time  is  short — but  I 
would  like  to  have  the  expression  from  some  members 
of  this  Conference  of  their  opinions  as  to  whether  we 
can  continue  to  furnish  trades  bodies  with  statistics  re- 
lating to  these  various  matters. 

Mr.  DEAEING.  Couldn't  we  avoid  all  controversy 
by  having  each  shipment  accompanied  by  a  written  per- 
mit of  the  consignor  and  then  get  a  like  permit  of  the 
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consignee  for  inspection?  And  wouldn't  that  obviate  all 
the  difficulty?  Couldn't  this  question  be  answered 
"No,"  and  couldn't  each  carrier  avoid  all  trouble  by  giv- 
ing it  publicity,  letting  the  public  know  that  the  com- 
modities may  be  inspected,  but  in  order  for  it  to  be  legal- 
ly done  the  shipments  in  every  case  must  be  accompanied 
by  a  written  permission  from  both  the  consignor  and 
consignee. 

Mr.  EDGAE  J.  RICH.  I  brought  that  before  the 
Boston  Chamber  of  Commerce,  probably  the  largest 
trade  body  in  the  United  States,  with  5000  members — 
and  they  say  that  would  not  accomplish  anything.  I 
would  like  to  have  this  Conference  decide  that  we  can't 
give  this  information  to  trades  bodies.  I  believe  it  is  true. 
Then  these  trades  bodies,  that  are  continually  howling 
for  additional  legislation,  will  find  out  that  all  this  con- 
gressional legislation  hurts  them  more  than  it  hurts  the 
raihroads. 

Mr.  DEAEING.  I  move,  Mr.  Chairman,  that  the 
question  be  answered  "No." 

Mr.  MOOEE.  Why  should  we  change  our  answer  to 
that  question? 

The  CHAIRMAN.  It  has  been  reconsidered  and  the 
final  question  has  been  amended  so  as  to  read  this  way — 

Can  the  information  be  furnished  provided  con- 
signors and  consignees  are  not  named! 

Mr.  MOORE.  Now,  Mr.  Chairman,  it  does  seem  to 
me  that  if  omitting  the  names  of  consignees  leaves  us  in 
a  position  of  not  offending  against  the  Act,  that  the 
question  ought  to  be  answered  in  the  affirmative;  if  to 
the  contrary  the  question  should  be  answered  in  the  neg- 
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ative.  But  it  does  seem  to  me  we  are  not  in  a  position  t 
say  to  the  carriers  at  Savannah  and  Jacksonville  an 
the  other  South  Atlantic  ports — that  they  are  absolute! 
tied  up  from  giving  any  such  information  as  has  bee 
given  heretofore. 

Mr.  DEAEING.  Doesn't  the  Act  intend  it  shouL 
be? 

Mr.  MOOBE.  No,  sir;  the  Act  only  intends  w 
should  not  disclose  a  certain  sort  of  information,  prejn 
dicial  information,  information  that  can  hurt  people 
shippers  and  consignees.  That  is  all  the  Act  says.  An( 
I  go  back  to  what  I  stated  in  the  beginning,  that  all  tha 
we  can  do  is  to  warn  our  people  that  they  must  attend  ti 
this  provision  and  keep  themselves  within  its  spirit  b^ 
not  giving  out  information  that  may  hurt  shippers  o: 
consignees.  It  may  be  that  the  Boston  Board  of  Trad^ 
will  be  entitled  to  call  for  information,  which  the  carrier 
ought  to  give  and  which  they  can't  use  this  particula 
provision  as  an  excuse  for  not  giving.  The  same  thin| 
may  be  true  all  through  the  country. 

Mr.  BEARING.  How  are  you  to  determine  it  is  no 
going  to  injure  consignors  or  consignees?  How  are  yo^ 
to  draw  the  line? 

Mr.  MOORE.  "We  are  to  put  to  use  our  discretio; 
constantly  in  carying  out  this  Act.  How  can  we  detei 
mine  what  is  a  reasonable  rate?  We  have  got  to  use  ou 
best  judgment.  All  we  can  do  is  to  give  notice  to  ou 
clients  that  they  must  be  very  careful  in  acting  on  thi 
provision.  I  do  sympathize  with  my  friend  in  his  indis 
position  to  go  to  the  Commission  for  informal  rulingi 
But  the  shippers  are  going  to  present  these  questions  i 
we  do  not,  and  we  might  as  well  participate  in  trying  i 
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get  favorable  answers.  And  when  we  talk  about  it  as 
our  duty  to  give 'final  answers  as  lawyers,  that  would  be  a 
very  possible  thing,  to  assume  that  we  could  do,  if  we 
were  in  an  old  field  of  law — if  we  were  attending  to  the 
administration  of  the  common  law,  for  instance,  as  to 
which  we  have  the  guidance  of  the  precedents  and  rules 
and  authorities  of  a  thousand  years.  But  we  are  in  a 
perfectly  new  field,  and  in  regard  to  these  matters  it  is 
not  very  inaccurate  to  say  that  we  sometimes  find  that 
we  are  simply  guessing. 

Mr.  DEAEINGr.  I  want  to  call  your  attention  to 
that  part  of  Section  15  on  page  30.  It  seems  to  me  after 
reading  that  provision  there  can  be  no  exception — 

It  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  Act,  or  any  officer, 
agent,  or  employee  of  such  common  carrier,  or  for 
any  other  person  or  corporation  lawfully  authorized 
by  such  common  carrier  to  receive  information 
therefrom,  knowingly  to  disclose  to  or  permit  to  be 
acquired  by  any  person  or  corporation  other  than 
the  shipper  or  consignee,  without  the  consent  of 
such  shipper  or  consignee,  any  information  con- 
cerning the  nature,  kind,  quantity,  destination,  con- 
signee or  routing  of  any  property  tendered  or  deliv- 
ered to  such  common  carrier  for  interstate  transpor- 
tation, which  information  may  be  used  to  the  detri- 
ment or  prejudice  of  such  shipper  or  consignee,  or 
which  may  improperly  disclose  his  business  transac- 
tions to  a  competitor. 

It  seems  to  me  this  section  is  very  broad,  and  there 
is  no  discretion  in  the  carriers  to  determine  which  is  right 
and  which  is  wrong,  whether  the  information  should  be 
given  or  whether  it  should  not.    If  they  can  judge,  where 
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are  you  going  to  draw  the  line.  It  is  too  uncertain,  an 
too  dangerous.  It  seems  to  me  there  is  only  one  sal 
way  to  do  and  that  is  to  say  "No"  to  the  question — an 
if  the  information  is  to  be  given  out  let  the  written  coi 
sent  of  the  consignee  and  consignor  be  given. 

Mr.  EDGAR  J.  RICH.  Mr.  Chairman,  I  agree  wit 
that  position  with  a  qualification.  I  think  here  is  an  oj 
portunity  to  make  these  agitators,  these  commercis 
bodies,  sit  up  and  think.  In  my  opinion  the  answe 
should  be  "No"  until  the  courts  have  determined  to  tl 
contrary — not  the  Commission  but  the  courts  have  dete] 

mined  to  the  contrary.  I  am  not  willing  to  take  the  rulin 
of  the  Commission  alone  in  so  vital  a  matter. 

Mr.  MOOBE.  I  withdraw  any  suggestion  in  regar 
to  the  matter. 

The  CHAIRMAN.      Is  there  a  general  consent  th£ 

it  be  answered  that  way — "No,  until  the  courts  have  d( 

cided  to  the  contrary?" 

COL.  COLSTON.  I  object  to  that  answer.  I  thin 
the  present  answer  is  right — "Yes." 

Mr.  JEFFERY.    I    second  Mr.    Rich's  motion, 
tnink   it  is  the  proper    attitude   to  take.     I  think   nini 
tenths  of  all  our  troubles  we  have  to-day — I  think  all  th: 

black  type  we  have  in  the  present  edition  of  the  Hepbui 
Act,  is  due  to  these  Chambers  of  Commerce,  and  Me 

chants'  Exchanges,  and  trade  organizations  like  ther 

Every  time  the  traffic  man  of  a  railroad  leaves  the  en 
ploy  of  a  railroad  he  goes  to  one  of  these  bodies  and  trie 
to  see  what  trouble  he  can  make  in  the  railroad  businei 
— and  I  strongly  second  Brother  Rich. 
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GEN.  HARRISON.  I  desire  to  suggest  tMs  ques- 
tion to  the  Conference — Could  the  railroads  be  hurt  in 
any  way  by  refusing  to  give  this  information? 

Mr.  EDGAR  J.  RICH.  Information— no,  but  there 
is  this  to  be  said — the  practice  adopted  at  one  port  may 
hurt  that  port  unless  all  the  ports  adopt  the  same  prac- 
tice, and  I  should  not  be  willing  to  have  the  port  of  Bos- 
ton, a  railroad  serving  the  port  of  Boston,  adopt  one  con- 
struction and  a  railroad  serving  the  port  of  Baltimore 
adopt  another.  There  is  where  my  difficulty  comes.  And 
I  am  not  willing  to  advise  my  client  to  run  the  risk  of  di- 
verting his  business  to  the  port  of  New  York  or  Phila- 
delphia or  Baltimore  or  Norfolk  or  New  Orleans — and 
unless  there  is  some  unanimity  of  opinion  on  this  point  I 
shall  let  our  traffic  people  run  the  risk. 

COL.  COLSTON.  Well,  Mr.  Chairman,  I  think  that 
these  gentlemen  are  taking  too  narrow  a  view  of  this 
question.  What  are  they  doing?  I  don't  know  what  is 
the  matter  with  my  friend  Rich  this  morning.  He  is  de- 
liberately engaged  here  in  storming  a  hornets'  nest? 
That  is  what  he  is  doing.  He  says  that  because  these 
commercial  bodies  have  stirred  up  like  hornets  some  un- 
pleasant legislation.that  we  are  going  to  throw  stones  at 
the  hornets'  nest  and  have  more  hornets  get  after  us 
than  are  now  stinging  us.  That  is  the  practical  result. 
And  I  tell  you  that  you  will  find  that  these  great  commer- 
cial bodies  in  the  United  States  exercise  a  powerful,  tre- 
mendous influence  with  the  people  that  make  the  laws. 
And  I  am  not  in  favor  of  any  construction  of  a  statute 
whose  construction  is  professedly  based  upon  an  effort 
to  hit  back  at  that  class  of  the  community,  because  they 
are  a  powerful  and  influential  body  of  people.    I  believe 
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that  it  is  the  duty  of  the  railroad  companies  who  are  th( 
carriers  of  these  great  commodities,  in  which  these  peo 
pie  are  engaged  in  dealing,  to  give  those  people  everj 
item  and  every  kind  of  proper,  legitimate  information  as 
to  the  great  body  of  merchandise  that  is  moving  throng! 
the  country  and  in  which  these  people  are  interested,  anc 
it  is  going  to  do  no  harm  to  give  it  to  them,  and  I  think  i1 
is  right  they  should  have  it — and  that  practice  has  beer 
m  vogue  for  years.  It  was  not  that  practice  that  this 
legislation  was  aimed  at.  I  think  my  friend,  Mr.  Jeffery, 
has  struck  the  nail  on  the  head  when  he  said  that  it  had 
recently  come  out  in  the  investigation  of  these  greal 
trusts — the  Standard  Oil  and  American  Tobacco  Com- 
pany— that  the  agents  of  railroads  had  been  giving  in- 
formation of  shipments  of  goods  and  that  that  informa- 
tion was  used  injuriously  to  the  consignees,  and  was  used 
in  favor  of  the  prosecution  of  the  business  of  competi- 
tors. 

The  CHAIEMAN.  Mr.  Colston,  will  you  allow  me 
one  question?  Do  you  think  that  the  trusts  procured 
that  legislation? 

COL.  COLSTON.  Oh,  no,  not  at  all.  I  think  it  was 
the  practice  of  the  trusts  that  led  to  this  legislation.  II 
was  to  prevent  those  evil  practices  of  that  kind.  Mr, 
Jeffery  described  it,  I  think,  very  thoroughly.  In  these 
mvestigations  information  came  out  that  these  trusts 
would  go  and  bribe  the  agents  of  railroads  to  let  them 
know  the  names  of  the  men  that  were  getting  goods  in  s 
certain  community  and  they  would  avail  themselves  oi 
that  information  to  advance  their  own  business  dealings 
m  an  improper  way. ,  Now  it  says  that  "it  shall  be  un- 
lawful for  any  common  carrier  subject  to  the  provisions 
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of  this  Act,  or  any  officer,  agent  or  employee  of  such  com- 
mon carrier,  or  of  any  other  person  or  corporation  law- 
fully authorized  by  such  common  carrier  to  receive  in- 
formation therefrom,  knowingly  to  disclose  to  or  permit 
to  be  acquired  by  any  person  or  corporation  other  than 
the   shipper  or  consignee,  without   the   consent   of   the 
shipper  or  consignee,  any  information,"  etc.     Not  any 
mformation    unqualifiedly,  but    "any  information    con- 
cerning   the    nature,    kind,    quantity,    destination,    con- 
signee, or  routing  of  any  property  tendered  or  delivered 
to  such  carrier  for  interstate  transportation,  which  in- 
formation may  be  used  to  the  detriment  or  prejudice  of 
such  shipper  or  consignee."    That  means  the  prohibition 
is  upon  giving  information  of  a  certain  kind,  informa- 
tion that  may  be  used  detrimentally  by  the  person   to 
whom  it  is  given.    Every  man  of  common  sense  can  tell 
whether  it  is  a  legitimate  purpose,  when  a  man  asks  for 
information,  whether  he  is  asking  it  for  a  legitimate  pur- 
pose or  whether  he  is  not,  or  whether  he  is  a  meddler,  or 
whether  he  has   any  legitimate  business   reasons   for 
wanting  to  know.    You  can  judge  whether  the  informa- 
tion, if  given  to  a  particular  person,  is  likely  to  be  used 
to  the  injury  of  the  consignee.    Now,  I  don't  believe  that 
the  information  that  has  been  given  by  the  railroads  to 
these  great  commercial  bodies,  for  whom  the  Congress 
of  the  United  States  has  the  greatest  respect  and  for 
whom  the  Commission  has  the  greatest  respect,  has  ever 
been  used  prejudicially  by  those  bodies— but  I  believe  on 
the  contrary  that  it  has  been  used  beneficially  and  for  the 
general  welfare  of  the  public— and  I  think  we  make  a 
great  mistake  if  we  try  to  sit  down  on  such  citizens  as 
constitute  the  membership  of  these  great  commercial  or- 
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ganizations.  And  the  poorest  reason  on  earth  for  doing 
it  is  that  we  want  to  give  the  other  fellow  a  lick.  I  tell 
you  the  result  of  that  will  be  that  we  will  get  worse  legis- 
lation and  a  worse  black  eye  than  the  one  we  are  carry- 
ing around  now.  And  it  would  be  a  great  mistake,  and 
I  think  the  question  should  be  answered  in  the  affirm- 
ative. 

Mr.  HAMILTON.  We  all  understand  that  we  could 
give  this  information  provided  we  distinctly  recognized 
the  responsibility,  that  we  give  it  at  our  peril,  and  that 
peril  is  that  it  may  be  used  by  somebody  else,  whether 
we  apreciate  it  or  not,  to  the  injury  of  somebody  else,  the 
shipper  or  the  consignee. 

COL.  COLSTON.  May  I  ask  you  right  there— don't 
you  think  unless  we  had  some  reason  to  suppose  that  it 
would  be  used  to  the  detriment  of  someone  we  would 
have  the  right  to  give  it  1 

Mr.  HAMILTON.  No.  I  think  if  it  can  be  used  to 
the  detriment  of  someone  and  is  so  used,  that  we  are  re- 
sponsible. I  would  suggest,  therefore,  that  an  answer  to 
that  question  be  "Yes,"  in  some  cases,  depending  upon 
the  facts,  but  at  the  peril  of  the  carriers  as  to  its  use. 

Mr.  NORTHROP.  Would  you  object  to  adding  to 
that  answer  the  sugestion  of  Mr.  Bearing  by  way  of  rec- 
ommendation to  our  people  that  they  endeavor  in  all 
cases  possible  to  get  the  consent  of  these  parties  ? 

Mr.  HAMILTON.  I  don't  care  about  the  recommen- 
dation. The  law  says  "without  the  consent  of  such  ship- 
per or  consignee."  If  you  get  this  consent  our  traffic 
people  can  give  out  the  information  There  is  no  ques- 
tion if  you  get  such  consent. 
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The  CHAIRMAN.  But  let  the  person  who  wants  the 
information  get  that  consent.  The  carrier  doesn't  want 
that  duty  imposed  upon  him,  to  go  around  and  hunt  up 
the  consignor  or  consignee.  We  have  now  enough  duties 
of  our  own. 

Mr.  NOKTHROP.  Well,  if  we  get  this  consent  we  are 
ahsolutely  free  from  any  trouble. 

Mr.  BEARING.  If  the  inspector  wants  to  inspect 
the  grain  he  should  come  with  the  written  consent  of  the 
consignor  or  consignee,  and  have  everything  ready  so 
that  there  is  no  burden  placed  on  the  carrier,  except  to 
permit  the  inspection  to  be  made. 

Mr.  NORTHROP.  Take  a  board  of  trade  or  anybody 
else  that  wants  certain  information,  all  we  have  to  say  lo 
the  shipper  or  consignee  is — "Do  you  consent  to  our 
giving  that  information?"  If  he  says  "Yes"  that  clears 
our  skirts.  It  seems  to  me  it  is  a  very  wise  suggestion 
to  put  before  our  traffic  people  as  a  practical  matter.  If 
the  shipper  or  consignee  says  "I  won't  give  the  con- 
sent" then  we  will  say  we  can't  give  Qut  the  information 
asked  for. 

Mr.  HAMILTON.  The  question  of  consent  is  plain- 
ly in  the  Act.  Then  there  is  no  trouble.  I  believe  it  is 
impracticable  to  get  the  consent  of  a  thousand  consign- 
ors and  consignees. 

Mr.  BRIGHT.  I  suggest  that  we  strike  out  of  the 
quesnon  the  words  "Can  the  information  be  furnished," 
in  the  next  to  the  last  line,  so  that  it  will  read,  "Boards 
of  trade  and  other  organizations,  provided  consignors 
and  consignees  are  not  named?"  There  are  two  ques- 
tions now. 
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The  CHAIRMAN.  Your  idea  is  to  strike  out  the 
words  "Can  the  information  be  furnished"  as  useless. 

Mr.  BRIGHT.  Yes,  and  to  save  us  from  a  double 
question. 

The  CHAIRMAN.  Without  objection  that  will  be 
done.  I  think  it  would  be  in  proper  form  to  do  that.  Now 
I  think  we  ought  to  have  after  the  last  word  "named" 
these  words  "without  their  consent."  The  question  will 
read  in  its  new  form  this  way — 

Is  it  permissible,  in  view  of  the  provision  which 
forbids  carriers  to  disclose  information  concerning 
the  nature  of  property  transported,  the  names  of 
consignees,  etc.,  to  continue  to  furnish  at  the  ports 
and  important  interior  cities  such  statistics  as  are 
now  furnished  to  boards  of  trade  and  other  organ- 
izations, provided  consignors  and  consignees  are  not 
named? 

I  suggest  you  add  to  that  last  word  "without  their 
consent."  That  is,  that  they  are  not  named  without 
their  consent.    Any  objection  to  adding  those  words! 

Mr.  HAMILTON.  I  have  none,  sir.  I  think  it  is 
right. 

The  CHAIRMAN.     Then  how  shall  we  answer  it! 

Mr.  BEARING.  There  have  been  several  motions 
made  and  it  shows  we  have  different  views.  I  move  that 
the  matter  be  deferred  until  our  next  Conference  so  as 
to  give  us  time  to  consider  the  question  and  mature  our 
views  thereon. 

Mr.  NORTHROP.  Mr.  Bearing,  I  want  an  answer 
right  now. 
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The  CHAIRMAN.  Those  in  favor  of  deferring 
make  it  known  by  saying  "Aye;"  contrary  "No."  It  is 
not  deferred.    Let  us  answer  it. 

Mr.-  NORTHEOP.    I  second  Mr.  Hamilton's  answer. 

Mr.  HAMILTON.  This  is  the  answer  I  proposed, 
sir:  "Yes,  in  some  cases,  depending  upon  the  facts,  but 
at  the  peril  of  the  carriers  as  to  its  use. ' ' 

COL.  COLSTON.  I  ask  that  that  be  amended  by 
saying  "Yes,  unless  there  is  reasonable  ground  to  sup- 
pose that  an  improper  use  is  going  to  be  made  of  the  in- 
formation. ' ' 

Mr.  OPDYKE.  Before  the  question  is  put  I  would 
ask  that  there  be  added  at  the  end  of  the  question  as 
amended  these  words  "and  provided  that  neither  route 
nor  point  of  origin  is  furnished."  The  Act  forbids  the 
mentioning  of  the  routing. 

The  CHAIRMAN.  I  have  in  mind — I  am  sorry  we 
haven't  some  traffic  men  here— the  habit  of  our  Western 
roads  of  keeping  statistics  concerning  grain  that  passes 
over  the  Ohio  River  crossings  from  the  Westj  and  it  is 
important  information.  They  keep  these  statistics  at 
Cincinnati,  Louisville,  Evansville,  Cairo  and  Memphis, 
all  the  way  down,  and  they  keep  separate  statistics  as  to 
each  point.  Now  we  could  not  very  well  take  the  view 
that  Mr.  Opdyke  seems  to  entertain  and  conceal  the 
origin  of  that  grain,  for  some  of  it  is  shipped  from  west 
of  St.  Louis  and  some  from  the  east  side  of  the  Missis- 
sippi River,  and  that  is  set  forth,  as  I  recollect,  in  these 
statistics.  I  think  we  would  get  into  a  good  many  com- 
plications, in  other  words,  if  we  should  adopt  Mr.  Op- 
dyke's  amendment. 
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Mr.  OPDYKE.  I  think  it  would  remove  some  of  the 
perils  Mr.  Hamilton  apprehends,  because  these  are  two 
things  mentioned  in  the  Act. 

Mr.  BEARING.  Mr.  Opdyke,  can  there  be  an  in- 
spection without  the  name  of  the  consignee  being  given, 
or  such  a  knowledge  of  the  shipment  being  obtained  as 
will  enable  the  inspector  to  properly  make  it? 

Mr.  TAYLOE.  I  don't  see,  Mr.  Chairman,  that  the 
question  as  now  presented  has  anything  to  do  with  in- 
spection. 

The  CHAIRMAN.    No,  it  has  not. 

Mr.  TAYLOR.  Assuming  that  to  be  so,  I  must  con- 
fess I  can't  see  where  there  is  anything  in  this  statute 
which  prevents  carriers  from  giving  information  in  the 
aggregate — that  is,  about  statistics,  about  a  number  of 
shipments  taken  in  the  aggregate,  without  any  specific 
information  as  to  particular  shipments. 

Mr.  EDGAR  J.  RICH.  That  is  entirely  so.  I  think 
there  is  no  question  about  our  right  to  give  statistics  of 
aggregate  shipments.  That  is  not  what  troubles  me. 
But  here  shall  we  allow  the  inspectors  for  those  trades 
bodies  to  inspect  the  grain,  which  necessarily  involves 
the  inspection  of  the  routing! 

Mr.  TAYLOR.  Mr.  Chairman,  that  inspection  is 
done  for  the  consignee.  The  man  who  does  it  happens 
to  be  a  represntative  of  the  trade  body,  but  it  is  part  of 
the  transaction  between  consignor  and  consignee.  That 
statistics  are  gathered  by  the  railroad  companies  is 
merely  incidental.  The  purpose  of  the  inspection  is  part 
of  the  transaction  between  the  consignee  and  consignor. 

Mr.  EDGAR  J.  RICH.  The  inspection  is  made  by 
an  authorized  officer  of  the  board  of  trade  or  the  cham- 
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ber  of  commerce.  Now,  what  right  have  we  to  allow  the 
representative  of  any  trades  body  to  go  to  our  terminal, 
inspect  the  grain,  examine  the  billing,  and  make  even  a 
report  of  the  aggregate  of  the  shipments?  I  think  we 
ought  to  discuss  this  without  reference  to  my  particular 
desire  to  stir  up  the  hornets'  nest,  or  the  particular  de- 
sire of  Mr.  Colston  to  appease  these  bodies,  and  consider 
it  as  a  legal  proposition  only. 

Mr.  BEIGHT.  I  move  that  further  consideration  of 
this  question,  and  the  consideration  of  all  other  ques- 
tions not  yet  considered,  be  deferred  until  the  October 
meeting. 

THE  CHAIBMAN.  The  motion  to  defer  has  been 
once  acted  upon  and  voted  down. 

Mr.  EDGAR  J.  RICH.  Well,  Mr.  Chairman,  I  feel 
that  the  vote  is  being  taken  on  this  question  without 
proper  consideration  or  understanding  of  the  problem 

we  are  up  against,  and  furthermore,  I  believe  that  the 
question  is  not  framed  so  as  to  enable  us  to  vote  intelli- 
gently, or  at  least,  to  vote  in  such  a  way  as  to  be  able  to 
give  proper  advice  to  our  traffic  people,  and  I  am  in 
hopes  that  the  motion  not  to  defer  will  be  reconsidered 
and  that  the  motion  of  Mr.  Bright  will  prevail.  I  move 
to  reconsider. 
"  (The  motion  was  adopted.) 

The  CHAIRMAN.  Now  a  motion  to  defer  is  in  or- 
der. 

Mr.  BRIGHT.  Now,  Mr.  Chairman,  I  move  that 
further  consideration  of  this  Question  18  and  the  consid- 
eration of  all  other  questions  submitted  and  not  yet  con- 
sidered be  deferred. 

(The  motion  was  adopted.) 
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Mr.  TEABUE.  Mr.  Chairman,  I  would  like  to  sug- 
gest that  the  general  counsel  of  other  common  carriers 
subject  to  this  Act  be  notified  of  the  meeting  in  New 
York. 

The  CHAIRMAN.  I  will  see  that  ample  notice  is 
given  of  our  adjourned  meeting,  and  of  the  particular 
place  in  New  York  City  where  it  will  be  held. 

(On  motion  the  Conference  adjourned  to  meet  in  New 
York  City,  at  such  place  as  shall  hereafter  be  selected,  at 
10  o'clock  A.  M.,  Tuesday,  October  25, 1910.) 

Henry  L.  Stone, 

Chairman. 

J.  W.  MUDGE, 

Secretary. 


Digitized  by  Microsoft® 


APPENDIX 

Showing  Answers  to  or  Disposition  Made  of  Ques- 
tions Arising  Under  the  Mann-Elkins  Bill, 
Approved  June  18,  1910. 

Propounded  to  the 

CONFERENCE  OF  RAILROAD  COUNSEL, 

AT 

HOTEL  WENTWORTH,  PORTSMOUTH,  N.  H. 
August  2-6,   1910. 


SECTION  1  OF  THE  PEESENT  ACT  AS  AMENDED 
BY  SECTION  7  OF  THE  MANN-ELKINS  BILL. 

Question  1.  (a)  Has  the  Commission  the  power  to 
enter  an  order  with  respect  to  the  interchange  of  equip- 
ment as  between  connecting  lines,  or  as  to  the  amount  of 
the  per  diem? 

This  question  was  referred  to  the  Committee  on  Re- 
vision for  the  purpose  of  making  proper  sub-division  of 
the  same. 

(b)  What  significance  has  the  new 
provision  with  respect  to  the  carriers  providing  facilities 
for  operating  such  through  routes,  etc.,  when  considered 
in  connection  with  the  second  paragraph  of  Section  3  of 
the  present  Act? 

Answer.  The  second  paragraph  of  Section  3  is  still 
in  force. 

(c)  Does  the  Act  require  a  carrier 
to  allow  the  same  facilities  for  through  traffic  to  all  con- 
necting lines? 

Answer.     No. 
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(d)  Is  there  any  legal  duty  under  the 
Act  on  the  part  of  a  carrier  to  permit  its  equipment  to  go 
off  its  own  line? 

Answer.     No. 

Question  2.  (a)  Can  a  railroad  company  by  con- 
tract with  a  telegraph,  telephone  or  cable  company  pro- 
vide for  the  transportation  at  free  or  reduced  rates  of 
the  employes  and  property  of  a  telegraph,  telephone  or 
cable  company  irrespective  of  whether  such  transporta- 
tion is  incidental  to  work  of  such  companies  on  the  line 
of  such  carrier? 

Answer.     Yes. 

(b)  Do  such  free  or  reduced  rates  have 
to  be  published  in  a  tariff! 

Answer.     No. 

(c)  May  the  employes  of  railroad,  tel-- 
egraph  and  express  companies  interchange  passes  and 
franks  with  each  other? 

Answer.     Yes. 

Question  3.  (a)  Does  the  provision  of  Section  1 
of  the  present  Act,  as  amended  by  Section  7  of  the  new 
Act,  ' '  and  it  is  hereby  made  the  duty  of  all  common  car- 
riers *  *  *  to  establish,  observe  and  enforce  just  and 
reasonable  classifications  of  property  for  transporta- 
tion," etc.,  when  taken  in  connection  with  Section  15  of 
the  present  Act,  as  amended  by  Section  12  of  the  new  Act, 
enlarge  the  substantive  duty  of  the  carrier  and  the  power 
of  the  Commission  to  enforce  such  duty? 

Answer.     No. 

(b)  What  is  the  scope  of  this  new  par- 
agraph, and  must  every  common  carrier  subject  to  the 
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Act  be  prepared  to  comply  therewith  by  the  date  the  Act 
of  June  18,  1910,  becomes  effective,  in  advance  of  regula- 
tions by  the  Commission. 

Answer.     No. 

Question  4.  Has  the  Commission  power  to  order  a 
carrier  to  furnish  equipment,  elevator  facilities  and  re- 
frigeration, and  can  the  Commission  require  the  location 
of  a  station? 

Answer  deferred. 

SECTION  4  OF  THE  PRESENT  ACT  AS  AMENDED 
BY  SECTION  8  OF  THE  MANN-ELKINS  BILL. 

Question  1.  Is  an  intrastate  rate  filed  with  the  Inter- 
state Commerce  Commission  a  rate  "subject  to  the  pro- 
visions of  this  Act ' '  within  the  meaning  of  the  sum  of  the 
intermediate  rates  provision? 

Answer.    No. 

Question  2.  (a)  Has  the  Commission  power  to  re- 
lieve the  carrier  on  application  from  the  operation  of  the 
intermediate  rates  provision  of  the  Act? 

Answer.     Yes. 

(b)  If  Question  2  (a)  should  be  an- 
swered in  the  affirmative,  and  the  carrier  has  within  six 
(6)  months  after  the  passage  of  the  Amendatory  Act,  or 
prior  to  December  18,  1910,  filed  its  application  for  relief, 
would  not  all  rates  lawfully  existing  at  the  time  of  the 
passage  of  said. Amendatory  Act,  for  the  transportation 
of  passengers  or  freight,  over  a  through  route,  in  excess 
of  the  aggregate  interstate  rates,  remain  in  full  force  and 
effect  "until  a  determination  of  such  application  by  the 
Commission,"  adversely  to  the  carrier,  as  set  forth  in 
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the  second  proviso  incorporated  by  said  Amendatory  Act 
in  Section  4? 

Answer.    Yes. 

Question  3.  (a)  Is  the  water  route  provision  con- 
stitutional 1 

Answer  deferred. 

(b)  Is  tliis  provision  retroactive  or 
prospective  only?  In  other  words,  does  it  embrace  a^case 
where  the  carrier  by  railroad,  prior  to  the  effective  date 
of  the  Amendatory  Act,  had  reduced  its  rate  "on  the  car- 
riage of  any  species  of  freight  in  competition  with  a 
water  route,"  and  shall,  after  said  effective  date,  seek 
to  increase  such  rate  on  account  of  the  elimination  of 
water  competition? 

Answer.     This  provision  is  prospective  only. 

(c)  Is  this  proviso  to  Section  4,  giving 
thfe  Commission  the  power  to  relieve  from  the  operation 
of  that  section,  an  unlawful  delegation  of  legislative 
power?  Note  that  no  principle  or  rule  is  laid  down  to 
control  the  Commission,  but  apparently  it  may  decide  as 
it  pleases. 

Answer  deferred. 

Question  4.  Is  a  rate  contained  in  a  filed  tariff  bind- 
ing upon  the  carriers  and  shippers,  even,  though  such  rate 
violates  the  long  and  short  haul  clause,  or  any  other  pro- 
vision of  Section  4  of  the  present  Act  as  amended  by  Sec- 
tion 8  of  the  new  Act? 

Answer  deferred. 

Question  5.  In  ease  of  a  rate  filed  between  June  18th 
and  August  18th,  shall  application  be  made  to  the  Com- 
mission (for  relief  from  the  operation  of  the  long  and 
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short  haul  clause)  at  the  time  of  filing  of  the  rate,  or 
subsequent  to  August  18th? 

Answer.  That  in  conformity  with  the  administrative 
ruling  of  the  Commission,  carriers  can  file,  prior  to  Au- 
gust 17th,  tariffs  which  violate  the  long  and  short  haul 
clause,  application  to  be  made,  however,  to  the  Commis- 
sion for  permission  to  violate  that  section,  the  applica- 
tion to  be  made  subsequent  to  August  17th.. 

Question  6.  In  connection  with  the  reissue  of  a  tariff 
(in  existence  on  June  18th)  subsequent  to  August  18th, 
which  tariff  violates  the  long  and  short  haul  clause,  does 
permission  have  to  be  obtained  from  the  Commission : 

(a)  Where  there  is  a  change  in  the 
long  and  short  haul  rates?  and 

(b)  Where  there  is  no  change  in  such 
rates? 

These  two  questions  were  referred  to  a  special  com- 
mittee of  five,  whose  report  was  adopted  to  the  effect 
that  they  should  not  be  answered  now  "Yes"  or  "No," 
but  should  be  left  to  counsel  for  each  line  to  advise  his 
own  road  as  to  what  action  to  take  in  any  case  if  it 
becomes  necessary  to  take  definite  action  at  an  early 
date. 

Question  7.  Do  import  or  export  rates  and  domestic 
rates  cover  the  transportation  "of  like  kind  of  property" 
within  the  prohibition  of  the  long  and  short  haul  clause  ? 

This  question  was  referred  to  a  committee  of  one, 
composed  of  Mr.  Pattersion. 

Question  8.  (a)  Must  excursion,  commutation  and 
one-way  tickets  be  compared  with  each  other  under  the 
long  and  short  haul  clause? 

Answer.    No. 
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(b)  If  so,  what  is  an  excursion  ticket 
Does  a  reduced  open  rate  good,  for  instance,  for  thirty 
days  made  between  termini  or  more  extensively,  comi 
within  the  permission  to  sell  excursion  tickets'? 

Answer.     Yes. 

Question  9.  May  one  application  be  made  to  th( 
Commission  with  respect  to  all  rates  (which  violate  th( 
long  and  short  haul  clause)  that  were  in  existence  at  th( 
time  of  the  passage  of  the  Act? 

Answer.    Yes. 

Question  10.  Is  the  long  and  short  haul  clause  con 
stitutional  in  its  present  form,  and  should  steps  be  takei 
at  an  early  date  to  test  its  constitutionality? 

Answer  deferred. 

Question  11.  What  is  the  meaning  of  the  phrase  "ii 
special  cases"  in  connection  with  the  power  of  the  Com 
mission  to  relieve  from  the  operation  of  the  long  an( 
short  haul  clause? 

This  question  was  allowed  to  be  withdrawn  by  Mi 
Patterson. 

Question  12.  (a)  Does  the  water  route  provisioi 
apply  to  summer  rates  made  to  meet  water  competitioi 
and  raised  in  the  winter  when  such  competition  disap 
pears? 

Answer.     No. 

•(b)     If  so,  has  the  Commission  powe 
to  permit  such  increase  in  the  water  rates? 

This  question  was  eliminated  by  the  answer  to  the  las 
preceding  question. 

Question  13.  If  a  rail  carrier  shall  in  the  future  re 
duce  an  existing  twenty-cent  rate  to  fifteen  cents  to  mee 
a  water  competitive  rate  of  fifteen  cents,  and  the  wate 
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carrier  subsequently  increases  its  rate  from  fifteen  to 
twenty  cents,  can  the  rail  line  raise  its  rate  to  twenty 
cents  without  the  consent  of  the  Commission,  and  has  the 
Commission  power  to  grant  such  consent? 

Answer  deferred. 

Question  14.  Is  the  discretion  of  the  Commission, 
under  Section  4  of  the  present  Act  as  amended  by  Section 
8  of  the  new  Act  subject  to  court  review? 

Answer.    Yes. 

Question  15.  If  to  meet  water  competition  or  for 
other  reason  lower. rates  are  permitted  for  the  longer 
distance  than  for  the  shorter,  has  the  carrier  any  remedy 
in  court  if  the  Commission  refuses  to  grant  its  subsequent 
application  for  leave  to  take  out  the  low  long  haul  rates'? 
Is  the  Commission  in  such  cases  given  power  to  pass  on 
the  carrier's  application  broadly,  or  is  it  restricted  to 
saying  only  whether  the  carrier  is  applying  because  water 
competition  is  eliminated ;  if  the  Commission  is  given  this 
broad  power  to  pass  on  the  carrier's  application  in  every 
respect,  on  what  principles  can  the  court  review  the  Com- 
mission's discretion? 

Answer  deferred. 

Question  16.  If  carriers  maintain  with  the  consent 
of  the  Commission  rates  in  competition  with  water  lower 
than  intermediate  rates,  how  far  can  the  carrier  complain 
against  and  review  in  court  an  order  of  the  Commission 
fixing  as  reasonable  rates  to  such  intermediate  points 
tariffs  upon  and  only  slightly  higher  than  the  rates  for 
the  longer  haul? 

Answer  deferred. 

Question  17.  When  application  is  made  to  the  Com- 
mission for  leave  to  ignore  the  fourth  section,  is  the  Com- 
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mission  confined  to  determining  whether  the  long  ani 
short  haul  clause  may  be  ignored,  or  may  it  fix  the  dif 
ferential  between  the  longer  haul  rates  and  intermedial 
rates  (note  the  Commission  may  prescribe  the  extent  t( 
which  the  carrier  may  be  relieved) ;  if  the  Commissioi 
may  fix  such  differential,  can  the  court  review  such  a  de 
termination  and  to  what  extent  and  on  what  grounds? 

Answer  deferred. 

Question  18.  In  enforcing  compliance  with  the  lonj 
and  short  haul  provision,  has  the  Commission  power  tc 
say  that  a  rate  is  too  low  and  order  it  raised? 

Answer  deferred. 

Question  19.  When  is  the  effective  date  of  the  watei 
route  provision? 

Answer.     August  17,  1910. 

Question  20.  Where  a  complaint  has  been  made  oi 
an  investigation  has  been  instituted  by  the  Commissior 
on  a  rate  from  A  to  C,  and  the  rate  ordered  reduced  from 
A  to  C  so  that  it  is  lower  than  the  rate  from  A  to  B,  an 
intermediate  point,  must  the  carrier  adjust  its  rate  from 
A  to  B  to  meet  the  changed  condition  of  the  rate  from  A 
to  C,  or  may  the  carrier  consider  that,  in  passing  upor 
the  rate  from  A  to  C  there  is  "an  investigation"  within 
the  meaning  of  Section  4  of  the  Act,  so  that  the  reduction 
of  the  rate  from  A  to  C  is  in  itself  an  authorization  tc 
charge  higher  for  the  shorter  haul  than  for  the'  longer? 

Answer  deferred. 
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SECTION  6  OF  THE  PRESENT  ACT  AS  AMENDED 
BY  SECTION  9  OF  THE  MANN-ELKINS  BILL. 

Question  1.  Is  the  provision  as  to  maintenance  of 
agents  and  supplying  information  respecting  described 
shipments  constitutional  I 

Answer  deferred. 

Question  2.  Assuming  that  it  is  constitutional  and 
each  carrier  must  comply  therewith  as  far  as  it  is  able  to 
do  so,  will  it,  in  view  of  the  requirement  that  the  written 
statement  of  the  rate  shall  be  given  within  a  reasonable 
time,  be  a  sufficient  compliance  for  the  carrier  to  arrange 
for  its  local  station  agents  to  communicate  by  letter,  or 
by  wire  where  the  circumstances  require,  with  the  proper 
division  officer  who  shall  be  provided  with  a  force  capable 
of  working  up  and  quoting  rates  correctly,  and  thus  ob- 
tain necessary  information? 

Answer.    Yes. 

Question  3.  May  a  carrier's  local  station  agent,  un- 
der this  provision,  lawfully  refuse  to  quote  in  writing  a 
freight  rate  upon  written  request,  as  provided  therein, 
except  from  or  to  the  station  the  shipment  is  to  be.  made, 
or  at  which  the  person  or  company  making  the  inquiry 
usually  does  business ! 

Answer.  The  information  must  be  furnished,  but  not 
necessarily  by  the  agent  himself ;  the  Act  is  complied  with 
if  the  information  is  furnished  by  the  carrier. 

Question  .4.  So  far  as  this  provision  requires  the 
posting  in  every  station  where  freight  is  received  for 
transportation  of  "the  name  of  an  agent  resident  in  the 
city,  village,  or  town  where  such  station  is  located,  to 
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whom  application  may  be  made  for  the  information," 
would  that  requirement  be  lawfully  complied  with  by 
printing  and  conspicuously  posting  in  every  such  station 
a  sign  substantially  as  follows: 

All  written  requests  for  a  statement  in  writing  of 
the  rate  or  charge  applicable  to  a  described  shipment 
between  stated  places,  under  the  schedules  or  tariffs, 
to  which  the  undersigned  carrier  is  a  party,  may  be 

made  directly  to ,  general  freight  agent 

(or  other  proper  officer)  at stating 

specifically  the  name  and  quantity  of  the  commodity 
to  be  -shipped,  on  which  the  rate  is  desired,  together 
with  the  places  of  origin  and  destination  of  the  same ; 
or,  such  request  for  said  information  may  be  made 

through  ,  the  resident  agent  at  this 

station. 

Company, 

By 

Answer.     Yes. 

Question  5.  Each  carrier  under  this  provision  will 
be  considerably  troubled  by  prospective  shippers  or  those 
asking  for  quotations  of  rates,  who  are  not  located  oh  its 
own  line.  For  instance,  a  wholesale  or  supply  house  at 
Chicago  will  write  to  the  agent  at  Louisville  of  a  carrier 
whose  line  enters  the  latter  city,  requesting  a  statement 
of  the  rates  or  charges  on  one  or  more  commodities  from 
Cincinnati  and  Memphis,  and  other  points  competitive 
with  them,  to  a  large  number  of  destinations.  Under  the 
present  law  the  party  making  such  request  could  be 
promptly  referred  to  the  initial  line  at  Chicago.  Under 
the  new  provision  added  to  Section  6  and  the  circum- 
stances stated,  may  the  agent  at  Louisville  lawfully  re- 
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fuse  to  furnish  in  writing  the  information  requested,  and 
still  insist  on  referring  the  party  making  the  inquiry  to 
the  initial  line  at  Chicago,  and  that  the  latter  line  shall 
take  all  the  labor  and  responsibility  of  making  the  quota- 
tions of  rates  on  the  commodity  or  commodities  to  be 
shipped  from  Chicago? 

Answer:  No,  provided  the  transaction  is  to  take 
place  under  schedules  or  tariffs  to  which  the  carrier  ap- 
plied to  is  a  party  and  embraces  rates  over  the  line  of 
such  carrier. 

Question  6.  May  a  carrier  send  a  copy  of  tariff  as 
a  response  to  an  application  for  a  rate? 

Answer.     No. 

Question  7.  Is  a  carrier  obliged  to  answer  one  writ- 
ten request  for  50  or  TOO  rates? 

Answer.     Yes,  if  the  shipments  are  described. 

Question  8.  What  is  the  meaning  of  the  word  "de- 
scribed" in  the  phrase  "described  shipment"? 

Answer.  The  description  must  be  sufficiently  definite 
to  enable  the  carrier  to  quote  the  correct  rate. 

Question  9.  Should  a  shipper  be  requested  to  indi- 
cate in  his  written  request  the  route  over  which  he  de- 
sires the  shipment  to  move? 

Answer.  Yes,  but  if  he  declines  so  to  do,  the  rate 
must  be  quoted  by  the  lowest  available  line  or  route. 

Question  10.  Where  shall  the  name  of  the  agent  be 
posted  in  non-agency  stations? 

Answer.  In  the  station  building  or  shed,  or,  if  none, 
in  some  other  way,  as,  for  instance,  on  a  sign-board. 

Question  11.  What  shall  the  carrier  do  where  the 
station  agent  does  not  live  in  the  city,  town  or  village 
where  such  agency  is  located? 
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Answer.  Designate  for  its  agent,  for  the  purpose  in 
view,  some  resident  of  the  city,  town  or  village  and  post 
his  name. 

Question  12.  If  any  carrier  fails  to  post  the  name  of 
an  agent  as  required  by  the  final  paragraph  of  Section 
6,  does  the  Act  impose  any  penalty  for  such  failure?  In 
other  words,  do  the  penalties  prescribed  by  Section  10 
of  the  present  Act  for  "any  infraction  of  this  Act  for 
which  no  penalty  is  otherwise  provided"  apply,  or  is  the 
final  provision  of  the  paragraph  in  question  to  be  taken 
as  relieving  the  carriers,  since  it  gives  the  shipper  the 
right  upon  a  failure  of  the  carrier  to  post  the  agent's 

name,  to  address  the  "Station  Agent"  of  the 

Company  at   station? 

Answer  deferred. 

Question  13.  May  the  Commission  reject  a  tariff  for 
any  reason  other  than  the  failure  of  such  tariff  to  give 
notice  of  its  effective  date? 

Answer.     No. 

Question  14.  Suppose  such  tariff  contains  rates 
varying  in  respect  to  the  use  to  which  the  commodity  is 
put,  has  the  Commission  power  to  reject  it? 

Answer.     No. 

Question  15.  What  constitutes  a  "regulation  adopt- 
ed and  promulgated,  or  any  order  made  by  the  Commis- 
sion," so  as  to  subject  a  carrier  to  the  penalty  prescribed 
by  Section  6  of  the  present  Act  as  amended  by  Section  9 
of  the  new  Act,  and  what  may  be  the  scope  of  such  regu- 
lation or  order? 

Answer  deferred. 
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Question  16.  Are  tariff  circulars  and  administrative 
rulings,  with  respect  to  the  form  and  contents  of  tariff 
regulations,  within  the  meaning  of  this  paragraph? 

Answer  deferred. 

Question  17  (allowed  to  be  introduced  by  Mr.  Cocke). 
In  the  event  the  agent  of  the  carrier  shall  misquote  a 
rate  in  response  to  a  written  request  and  the  shipper  shall 
suffer  loss  on  account  of  such  misquotation,  is  the  carrier 
liable  for  damages  under  tbe  new  Act  as  well  as  the 
penalty  under  Section  6? 

Answer  deferred. 

SECTION  15  OF  THE  PEESENT  ACT  AS  AMENDED 
BY  SECTION  12  OF  THE  MANN-ELKINS  BILL. 

Question  1.    Is  that  portion  of  this  section  of  the  Act 
which  confers  power  upon  the  Commission  to  suspend  a 
rate  violative  of  the  Federal  Constitution? 
Answer  deferred. 

Question  2.     Is  the  provision  of  this  section  with  re- 
spect to  the  establishment  of  through  routes,  joint  classi- 
fications and  joint  rates  constitutional? 
Answer  deferred. 
^  Question  3.     Is  the  operation  of  the  provision  of  this 
section  with  respect  to  routing  freight  when  taken  in  con- 
nection with  the  Carmack  Amendment  constitutional? 
Answer  deferred. 

Question  4.  In  what  form  should  information  be 
gathered  by  interstate  carriers  for  submission  to  the  In- 
terstate Commerce  Commission,  to  justify  proposed  in- 
creases in  freight  rates,  which  are  held  under  suspension 
by  the  Commission? 
Answer  deferred. 
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Question  5.  In  what  manner  and  by  whom  would  it 
be  best  that  the  first  applications  should  be  made  to  the 
Commission,  whether  by  selected  carriers  separately  or 
upon  a  common  application  by  all  the  large  carriers? 

Answer  deferred. 

Question  6.  Do  the  provisions  of  Section  12  of  the 
Act  of  June  18,  1910,  authorizing  the  establishment  by 
the  Commission  ■  of  through  routes,  apply  to  all  common 
carriers  subject  to  the  Act,  or  only  to  railroad  companies? 

Answer  deferred. 

Question  7.  May  a  shipper  designate  routing,  ki  ad- 
vance of  reasonable  exceptions  and  regulations  as  to  such 
designation  being  made  by  the  Commission? 

Answer  deferred. 

Question  8.  Does  the  section  authorizing  shippers, 
subject  to  such  reasonable  exceptions  and  regulations  as 
the  Commission  may  from  time  to  time  prescribe,  to 
designate  routing,  apply  to  all  common  carriers  subject 
to  the  Act,  or  only  to  railroad  corporations? 

Answer  deferred. 

Question  9.  Can  a  through  route  or  joint  classifica- 
tion be  established  by  the  Commission  between  express 
companies  and  steam  railroads  or  between  express  com- 
panies and  electric  lines? 

Answer  deferred. 

Question  10.  To  what  extent,  if  any,  has  the  juris- 
diction of  the  Commission  been  enlarged  by  the  amend- 
ment contained  in  the  first  paragraph  of  this  section! 

Answer  deferred. 

Question  11.  Is  the  provision  imposing  the  burden 
of  proof  upon  the  carrier  constitutional? 

Answer  deferred. 
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Question  12.  To  what  extent,  if  any,  has  the  protec- 
tion afforded  to  terminals  by  Section  3  of  the  Interstate 
Commerce  Act  been  weakened  by  the  provision  of  Sec- 
tion 12  of  the  Mann-Elkins  Bill,  amending  Section  15  .">f 
the  present  Act,  with  respect  to  through  routes  and  joint 
rates? 

(a)  For  example:  The  "X"  Eail- 
road  Company  has  a  line  from  "A"  to  "B."  A  con- 
signee located  on  the  tracks  of  the  "Y"  Railroad  Com- 
pany in  "B"  desires  the  establishment  of  a  joint  rate 
from  "A"  to  his  siding  in  "B."  Can  he  compel  the  two 
companies  to  establish  such  joint  rate,  or  can  he  compel 
the  "T"  Railroad  Company  to.  switch  for  him  at  a  figure 
which  will  cover  the  cost  of  switching,  plus  a  reasonable 
profit,  leaving  to  the  "X"  Company  the  entire  haul  from 
"A"  to  "B"? 

'(b)  Will  this  situation  be  affected  in 
any  way  by  the  fact  that  the  "Y"  Company  has  a  line 
from  "S"  to  "B,"  and  connects  at  "S"  with  the  "X" 
Company,  "S"  being  intermediate  to  "A"  and  "B"? 

Answers  to  these  two  questions  deferred. 

Question  13.  Is  there  any  existing  practice  of  the 
railroad  companies  which  should  be  altered  in  view  of 
the  penalty  imposed  by  Section  12  amending  Section  15 
of  the  present  Act  upon  the  disclosure  of  information'? 

Answer.  No  answer  can  be  made  because  all  the  pre- 
vailing practices  are  not  known,  and  action  in  each  case 
will  depend  on  its  own  circumstances. 

Question  14.  Present  trans-continental  tariffs  con- 
tain this  provision: 
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Rates  named  herein  are  subject  to  the  absolute 
and  unqualified  right  of  initial  carrier  to  determine 
routing  beyond  its  own  line. 

In  the  absence  of  any  regulations  by  the  Interstate 
Commerce  Commission  under  the  provision  of  the  fifth 
paragraph  of  Section  12,  amending  Section  15  of  the 
present  Act,  is  there  any  reason  why  any  change  should 
be  made  in  this  provision? 

Answer  deferred. 

Question  15.  May  the  Commission  suspend  particu- 
lar rates  shown  in  a,  tariff  without  suspending  the  entire 
tariff! 

Answer  deferred. 

Question  16.  Assume  a  tariff  issued  by  lines  lead- 
ing north  from  the  Ohio  River  that  contaihs  increased 
rates  is  by  the  Commission  suspende«l  prior  to  the  ef- 
fective date  of  such  tariff  but  subsequent  to  the  date  of 
filing  with  the  Commission  by  Southern  lines  of  a  joint 
tariff  of  through  rates  from  Southern  shipping  points  to 
points  of  destination  north  of  the  Ohio  River  based  upon 
the  advanced  rates  contained  in  the  tariff  published  by 
the  Northern  lines.  What  is  the  status  of  a  tariff  issued 
by  Southern  lines  under  the  circumstances  described? 

Answer  deferred. 

Question  17.  Is  the  provision  as  to  the  shipper's 
right  to  designate  in  writing  the  routing  complied  with 
unless  he  attaches  his  signature  to  some  writing? 

Answer  deferred. 

Question  18.  Is  it  permissible,  in  view  of  the  provi- 
sion which  forbids  carriers  to  disclose  information  con- 
cerning the  nature  of  property  transported,  the  names  of 
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consignees,  etc.,  to  continue  to  furnish  at  the  ports  and 
important  interior  cities  such  statistics  as  are  now  fur- 
nished to  boards  of  trade  and  other  organizations,  pro- 
vided consignors  and  consignees  are  not  named,  without 
their  consent? 

Answer  deferred. 

Question  19.  Paragraph  2  of  Section  15  of  the  Mann- 
ElkiQS  Amendment  provides,  in  substance,  that  the  Com- 
mission may  suspend  any  new  tariff  rates,  etc. 

Assume  that  the  Interstate  Commerce  Commission 
has  fixed  a  maximum  rate  from  St.  Louis  to  Little  Eock 
on  grain  lower  than  the  present  rate,  and  that  notice  is 
given  by  the  Kansas  City  Southern  Eailway  to  meet  the 
reduction  made  from  St.  Louis  to  Little  Eock  by  a  reduc- 
tion from  Kansas  City  to  Little  Eock  in  order  to  protect 
the  Kansas  City  grain  merchants : 

(a)  Upon  complaint  or  initiative,  may 
the  Commission  suspend  the  reduction  in  rate  by  the 
Kansas  City  Southern  Eailway  temporarily,  as  provided 
in  Section  15? 

(b)  If  suspended  temporarily,  has  the 
Commission  power  to  make  its  suspension  final? 

Answers  to  these  two  questions  deferred. 

SECTION  16  OF  THE  PEESENT  ACT  AS  AMENDED 
BY  SECTION  13  OF  THE  MANN-ELKINS  BILL. 

In  connection  with  the  provision  permitting  actions  in 
State  courts: 

Question  21.  If  the  jurisdictional  amount  is  claimed, 
is  such  a  suit  instituted  in  a  State  court  and  in  the  dis- 
trict of  which  the  defendant  carrier  is  an  inhabitant,  re- 
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movable  to  the  circuit  court  of  the  United  States  for  the 
proper  district? 

Answer  deferred. 

Question  22.  If  the  petitioner  shall  finally  prevail 
in  such  a  suit  brought  in  a  State  court,  can  that  court 
allow- him  a  reasonable  attorney's  fee  to  be  taxed  and 
collected  of  the  defendant  carrier  as  part  of  his  costs? 

Answer  deferred.. 

Question  23.  Are  these  forfeiture  provisions  "un- 
constitutional on  their  face,  without  regard  to  the  ques- 
tion of  the  insufficiency  of  those  rates, ' '  under  the  ruling 
of  the  Supreme  Court  in  Ex  parte  Young,  209  U.  S.  123? 

Answer  deferred. 

Question  24.  In  a  civil  suit  in  the  name  of  the  United 
States  in  a  circuit  court  of  the  United  States  "brought 
in  the  district  where  the  carrier  has  its  principal  operat- 
ing office,  or  in  any  district  through  which  the  road  of 
the  carrier  runs,"  to  recover  the  forfeitures  resulting 
from  a  disobedience  of  an  order  of  the  Commission  con- 
demning an  existing  rate  of  a  carrier  as  unjust  or  un- 
reasonable, and  prescribing  another-  rate  in  its  place  for 
the  carrier's  observance  thereafter,  may  the  carrier  de- 
fend such  suit  on  the  ground  that  its  existing  rate  con- 
demned by  the  Commission  is  just  and  reasonable  for 
the  service  performed,  and  that  the  rate  prescribed  in 
lieu  thereof  is  unjust  and  unreasonable? 

Answer  deferred. 

Question  25.  What  will  be  the  jurisdiction  of  the 
Commerce  Court  to  review  the  action  of  the  Commission 
on  questions  of  law  and  questions  of  fact? 

Answer  deferred. 
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